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NOTE 


The Author of the Smrtichandrika divided the treatise in three 
groups or Kdnda^^ viz.; the Achwa iucluding the Anliiha^ the Vyavahdra, 

A. 

and the S^'rdddha. The first of these viz., the Aohdm has been translated 
and issued as Vol. XXVIII of this series. 

The Author has split up the Vyavahdra into two parts or 
Pariehhedas. The present volume contains the translation of the First 
Part which deals with the Procedural side of the VyavaMm aud the 
General Rules. 

The second part gives the provisions regarding substantive rights 
cc.mmenciug with the ‘Law of Debts’ aud ending with the law of ‘Gambling 
and Betting on Animals’, and the ‘ Miscellaneous Chapter’ — Prahtrnaha- 
The next two volumes will contain the translation of the remaining 
portion of the Second Part, and also a Preface for the entire work, 

The Third Book which deals with the S'r/lddhas will not be translated 
in English, but a Mar&thi or Hindi translation may be issued ae 
circumstances may permit. 


Law College, Poona 
26th January 1948 


J. E. Ghabpubb. 
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SMRTI-CHANDRIKA 


COMPOSED BY 

DEVANNA BHATTA 

• ♦ * • 

Book II-Vyavahara-Kaiiclain. 

Bow to the prosperous Ganesa. Bow to the prosperous Sarasvati. 

Bow to the revered Gurus. 

There, in the Vyavaharakanda, First section — Parichchijedah. 

To the Lord of Saras vati, X offer salutation ; to the Lord of the 
Goddess of wealtli; to the Lord of Umft ; to the Lord of the luminaries, to 5 

the Lord of the Ganas, to the sages headed by Brhaspati. At each step 
committiug errors in spite of the existence of Pradipa and the like, for the 
use of the sight of the seers, this MoonlighP is being expounded. 

Now the Vyavaharakanda is begun. 

There, first the nature of a Vyavahara is being discussed. There 10 
Brhaspati : “ Men conducting entirely according to ( the dictates of ) 
Dharma in the past were free frona ( the gnilt of doing ) harm ; for 
those overpowered by ( the passions of ) covetousness and hatred, has been 
declared a legal proceeding.’’ The meaning of this has been expounded 
by Narada ^ : “ When men entirely conducted themselves according 1 5 

to ( the dictates of ) Dharma, and were truthful, at that time there 
was no proceeding at law, no hatred, nor even jealousy. It is whoii the 
Dharma vanishes from among men, that a legal proceeding has been 
declared’’. The meaning is that among men a proceeding relating to the 
payment of debts and the like has been declared to be (a proceeding ) at 20 
law. To that effect also Katyayana ^ : “A judicial proceeding administering 

1 sr!?l'T — Here there is a play upon the two words urfsTafTT and 

The author says, although there are lights, and even flashlights ( gfiT ) on this aubjeet; 
still something was felt to be wanting and therefore the moonlight ). 

2 In^ Verse, I. 2, ^ 

3 This definition of Katyayana centres tho idea of Vyavaharu in a proceeding 
at law. For a detailed analysis of this term Vyavahara see Note 1 on p. 632 
Soil, Vol. II. where its literal meaning and several aspects have been sot out. 

3Terr=P brings this out in his eommont on this text of thus ; 

<T4ffn(=irrffitd 1 'qtqqq^: 1 qtuqiifqi fq^iuFr ?ifT9J 

r'^r%iTW5qrf?sr>Tf'qiq==qTfr?!qqqfq?rr!=w m Erfr?%k: u sqqgrt ifu 1 



What is VyavaMral 


law, w]}Greiii upon an iiiEi’ingeinent, the point is established with effort, and 
thus which has the establishment of the point at issue as its ))asis, is called 
Vyavahara.” This is the meaning : The thing called Dharma which is 
accomplished by truth-telling, non-violence, constancy and the like efforts, 

^ and which when infringed by causes such as avarice, rashness and the like, 
where e. g. in (a case of) recovery of a debt, for the purpose of securing 
one’s money, as also in cases of a contract and the like, with a view to avoid 
other Dharinas, where the administration of law is made, there the dispute 
among men which has for its basis the point to be established, is called 
0 „ Hence also Harita ; “ Wherein one’s'property is obtained and 

I^TsImilarly another’s Dharma is avoided according to law, that is called 
Vi/avaMra." The meaning is, the dispute where (the right to) property is 
denied, and in the case of heretics etc., disputes regarding the infringement 
of one’s own Dharma, also is VyamMra. It must not be supposed that a 
S trial like that of theft, violence etc., would not be a Vyavahara^ since says 
Yajnavalhya^ : “If one injured by others in a way which is a violation of the 
(laws of) Smrtis and usage, informs the king, that indeed becomes a (fit) 
subject for a judicial proceeding.” Katyayana also : “If a teacher strike in 
anger a pupil without the birch, and extreme pain is caused, a complaint 
0 may lie by the father on behalf of the pupil.” Brhaspati also : “ When the 
master pays -wages to the workmen employed for doing a work, and if the 
j workmen do not perform, there a dispute starts. Or, where any one does 
vloleuce, or does not prefer a thing which has to be 
Page 2 given, these two indeed, are occasions for a dispute ; of 
5 the two the details are manifold.” Ukna also : 

“Having in mind a certain object, when one lays an information before the 
king, that has been declared as the cause for a trial of the eighteen kinds of 
disputes,” Thus the meaning in substance of the texts of Ytijilavalkya and 
others should be understood to be, that a dispute in regard to any one of 
Q the eighteen varieties of topics is a judicial proceeding {VyavaMra), Hence 
also Narada^ : “Recovery of debts, Bailments, a Joint undertaking, Resnmp' 
tion of what was given, Hon-service after acceptance of duties, Hon -perfor- 
mance of work for wages, similarly also Sale without ownership, Non- 
delivery after sale, Rescission after purchase. Non-performance of a con- 
5 tract, a Dispute Relating to laud likewise, Relation between Men and women) 
Share of a Heritage, Heinous offences, Abuse, Assault has similarly been 


1 Gh. n. 5. 


2 Intr. 18-19. 



lymsions of VyavaMm. Debts. 


3 


eUted, aambling and the Miscellaneous, thus has been stated to be of 
eighteen parts.” The meaning is that a proceeding which has for its sub- 
ject the Recovery of Debt or any of the eighteen topics is a judicial pro- 
ceeding Nor should it be said that by reason of the other 

topics such as a Deposit and the like having been stated, the expression 5 
eighteen would be contradicted; since the same Author^ says: “ The 
further divisions of these also amount to a hundred and eight ; by reason of ^ ^ 
the multifariousness of human transactions it is declaied to hawe a* | 
varieties’^^Kalyayana also: “By reason 'of the eighteen titles with |; 
diff^iit'* characteristics, (these) are of eight thousand”. ‘With different 10^ 
characteristics’ i. e- having different objectives to be established. By this is 
stated in substance that judicial proceedings also are of eight thousand i 
different varieties. The two expressions ‘One hundred and eight,’ 'Eight 
thousand,’ are intended merely to demonstrate the numerousuess ; and 
thus there is no contradiction. 15 

Thus in the Smrtichandrika, the consideration of the Characteristics of Vyavahara, 


Now the Description of the Eighteen Titles-Ashladasapada-Nirupanam. 

There the Characteristics of Recovery of Debts. 

\ The varieties, morever, some have been pointed by Narada ^ : “Which 
debt must be paid, and which may not be paid, by whom, where, and in 2 O 
what way to be paid, and the rules of advancing and of recovering (loans) 
are said to make up the (title) Recovery of Debts. ” Tor purposes 
other than gambling and such other censured purposes, the debts incurred 
'% the father or the like must be paid. For the maintenance of the family 
^for a similar necessary purpose a debt incurred by the father or the like 25 
i%t be paid. By the sons, son’s sons and the like ( who are ) under 
\ligation, after’ the period of minority, by the process of doubling &c, 
shonkbe paid, all that. Likewise, acceptance of a pledge and the like, 
procedye for the advance of money, as also the process of the recovery 
of the gi;,Qp as by stages ; a title of law in which these are stated, 30 
that titled ( 3 ci_]|g (3 <'ppg Recovery of Debts’ ; this is the meaning. 

2 __ Of th-'^cond ^ title also, the Same Author * states the characteristics 
and the hm4 ^ entrusts any property of his own to another 

1 Intr. 20)v 2 oil. II. 3 i. e. gcfRi^ , Bailment. 4 Gh. II. 1, 
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Bailments, Pledges d'c. 


in confidence and witfiont ^ suspicion, it is called by the learned a deposit — 
a ( dlsturct ) title oClaw. That, where while being under a seal, property is 
deposited without being counted or known, should be known as an 
Upanidhi] whereas it is known as Nihhepa when (it is) counted”. The 
3 meaning is that the difference between the Nikshepa and the Upanidhi is 
connected with their being counted and not counted. 

Of the expression ‘ Not Knowii’ the meaning has been expounded 
by Brhaspati : “ That which has not been described, is covered, is not 

measured, is not exhibited, and which is marked by a seal and‘>^as beeiv 
1 0 made over, ( that ) has been declared as Aupanidhilca ( of an Upanidhi )”. 

‘Has been made over’ i. e. into another’s hand. So 

Page 3* also Yajnavalkya ^ : “Propertj’ whicli being placed in 
a box is delivered into the hands of another without 
being described, is called an Upanidhi — a deposit; it should be returned in 
15 the same coivlition”. ‘Box’ f. e. some pot for holding the deposit, such 
as casket or the like. Hence also Narada ^ : “Where money covered in 
another object, and which without being laid open is placed in another’s 
house, that bailment is declared as an Upanidhi". Where it is deposited 
not characterised as above, that is called a deposit ; so says Brhaspali : 
20 “Where out of fear of the King or the robbers, and also by way of a. 
fraud against the ddyddas, money is deposited at another’s house, that is 
declared a Nytlsa deposit”. 

Katyayana however, mentions an exception to this “Money made 
over for purchases, or deposited by one in a journey, or as a charge, or an 
25 Anwhita^ or YCichita b or money advanced as a money-lender, has been 
declared to be an C7pauzd/d ”. ‘Pm-chase’, i. e. as a means for making 
a purchase. ‘Deposited by one in a journey’, here the expression ‘one in r'z 
journey’, is indicative, by implication of ‘one about to set out on a journe/’; 

‘a charge’, i- e. a pledge ; Anvahilam, made over for giving to anotier; 
30 Tdchilam, another’s property such as ornaments etc. brought over ; ‘aWan- 
ced as a money-lender’, i. e. made over to another for agric'dtural 
operations or the like- 

1 2 Oh. n. Go. 3 Ch. lU- 

4 See also Yainavalkya II. 67 (2) p. 870-71. 

6 — is a deposit made by the bailee to another to be hanry over to the 

original depositor. ( See Miial^harn p. 840 U. 27-30 ). 

6 Clothes, ornaments &c. borrowed on the occasion of n marriage or the 

like festivities and agreed to be returned Of. Commodatim of the P'Uan Law, 



Parbiershtp, Gifts caul their ResumjtHon 
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rile Deposit thus described with its kinds, is again of two varieties; 
so says Narada ^ ; “That, moreover, has been declared to be of two 
vaiieties ; having witnesses, and another likewise ; the return of this is in a 
similar manner ; there shall be proof in case of a dispute”. ‘Proof’ i. e. 
by ordeal. 5 

2 ^ Similarly, the Thiril title also : the characteristics and varieties also 
have been pointed out by the Same Author “Where tradesmen or ths” ' 
like others combine together and enter upon aia’ansaction, that is known as i 
a trading partnership — a title of law”- Tradesmen, (in) a mercantile 

transag^lfo, officiating priests, (at) a sacrifice, agriculcurists, (for) cultivation, 10 
■gro-Sniths and the like, (in) a work of art, dancers etc. (for) dancing or 
the like, thieves etc. (for) thieving or the like, ivhere ( these ) combine 
together and carry on, that trade etc-, being carried on by a combination — ' 
by reason of its derivation, viz. that with which after combining together, 
they start up h e. work together — it is the title of law called the trading 15 
by partnership ; this is the meaning. By the expression ‘ITadesmen or 
the like’, itself, its varieties have been indicated. 


-tj Likewise, of the Fourth title also, the characteristics and hinds have 
been indicated by the Same Author ^ : ‘'Where one wishes to take back a 
thing which he has not properly bestowed, it is called a Resumption of 
gh^a title of law”. A transfer in which money which has (already) 
been paid is to be taken back on account of the thing having been returned 
owing to a fault of the artisan — a transaction in which occurs the non- 
-delivery of a thing given — by this derivation, it is Non-delivery of what is 
-a title of law— thus is its literal meaning. Also, Avithont any 
of the artisan or the like, where there is non-resumption i. e. non- 
resc [o;^^ a given thing — by this derivation non-rescision of what is 
give" 

^ing thus stated its twofold division according to the literal and 
real the Author states its four-fold division by regard to 



^may 

the 


be given 


and may not be given, as also by 


regard 


things V 

to their objects or the agents of the act ; '‘What may be given, 

and what be given, valid gifts, and invalid gifts ; thus the law of 

gifts is declar^^^ 1^^ j fourfold in judicial affairs”. ‘What may be 
given , the bring about the completion of an unprohibited 


20 


25 


30 


35 



Breach of Oontracl of service. Noii-paijment of Wages. 

donation ; its opposite Is what may not be given : 'A valid gi£t’, i. c., 
when a gift lias been validly made, which cannot be taken away ; 

‘an invalid gift’ is that which can be taken away. The meaning is that 
by these four ( varieties of ) things which may be given and 
may not be given, and valid and invalid gifts, the mode of gifts, i 
process of gifts should be known to be of four kinds in judicial proce^'^^'h?® 

P age 4* 

^ Similarly, of the Next title also, the characteristics a 

been stated : “If one who has undertaken service, does 
10 it is called a Br each of c ontract of service, a title of law.” 

is, that the act of undertaHng^to'perlord^ commands of the P 
etc., by a pupil or the like who is desirohs of rendering service, atil 
nou-performance, is the title of law known as Non-performance of service 
after undertaking it. By the use of the common term ‘ he, ’ the five-fold 
15 variety of this title is evident, as it is in connection with the five kinds of 
servants viz. a pupil, an apprentice, a servant paid by wages, a worker 
under a contract, and a slave, and so a separate classification has not been 
pointed out by him. By Brhaspali, however, a multifarious classification 
has been pointed out: “Of many varieties has been declared, and according 
20 to the difference of caste, duties, acquisition of knowledge and the payment 
for the work, of four kinds, in each of these, the difference in proof has been 
declared.” The Vedic knowledge is the cause fora pupil to do service, artistic 
knowledge for an apprentice, and work and wages for a hired servant. 

^ Of the Next title, the charcicteristics and kinds have been stated 

25 by Narada^ : “A series of rules stated in regard to the payment 
and non-payment of wages of paid servants, that is called Non-pa-' 
meut of wages, a title of law.’lf ‘ Of paid servants,’ i. e. of those d'-^i^g 
work for wages; ‘of remuneration’ i. e. of the wages, series of 
regarding payment and non-payment i, e. for such a one should pakl^ 
30 for such a one should not be paid, even if paid and to be 

from a particular kind, at times a double to be taken back, a ti® haw 
in which such and thelike rules have been stated, that by r of its 
derivation, viz., of wages i. e. of the remuneration, non-payn-^jf (h iion. 
discharge or not performing in accordance with the agreemf") Ihe Non- 
35 payment of wages ; this is the meaning. By this als^ ^^^^son of ^ 
variety of points, such as what should be given and the ^his title has 
been stated to be of a multifarious character. 


id 
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Sale juifliout ownership. Non-delivenj after sale. Rescision of purchases 7 

X In the same way he’- states about the Next title: “When a thing 
kept as a deposit, or the property o£ a stranger lost (by him), and found 
(by another), or stolen articles are sold behind his back — it should be known 
as a Sale by other than the owner.” “ Behind the back ” i. e. of the owner- 
So also Vyasa : “ When a thing which Avas borrowed (as a Commoclaiwri)i 5 

a deposit received for being made over to the original depositor, a thing 
accepted as a deposit, or property which has been stolen from another, is 
sold in the absence of the OAvner — that should be known as a Sale without 
ownership.” ‘ In the absence of the owner,’ i. e., Avhen the owner is not 
near at hand. . 10 

g In this manner should be observed the characteristics and divisions of 
the Next title also. To that effect Narada ^ : “ Where a commodity has 
been sold for a price and is not delivered to the purchaser, it is called Non- 
delivery of a sold article, a title of (aw.” Of this, moreover, are (different) 
kinds by regard to the commodity for sale; so the Author^ states the 15 
divisions ; “In this world property is of two kinds, immovable and mov- 
able likewise; in the rules regarding sale and purchasej all that is called a 
vendible property. The rule regarding delivery and non-delivery of that? 
however, has been declared to be of six varieties by the learned (thus) : 
(what is sold) by tale, by weight, by measure, according to work, accord- 20 
ing to its beauty, and according to its splendour. ” ‘ By tale,’ such as the 

betel-nut or .the like ; ‘ by weight,’ such as asafcetida or the like ; ‘ by 
measure,’ such as by Kudava etc. rice and the like ; ‘ according to work,’ 
i e. by carrying, milking etc., the liorse, a buffalo or the like ; ‘ according 
to beauty,’ such as a prostitute etc. ; ‘according to splendour,’ i. e. lustre 25 
such as a jewel etc. 

Thereafter, the Author^ states the characteristics of the Next title 
“ Where a purchaser, after having purchased an article for a price, does not 
much approve of it, that is termed ‘ R escision of Purchas e,’ a title of 
law”. ‘Does not much approve’ i- e. does not much like it after deliberation. 30 
Likewise, the Author® states the exposition of 
Page 5* the Next title : “ The (general) rules settled among 
PcWiandis, Naigcmas and like others are called a com- 
pact (Scmaya ) ; Non-transgression of such a compact ; that is declared a 
title of law.” PihhaiuMSj such as the Kshapanakas, the Naigamas] caravans S5 


1 Cli. VII. 1 . 
4 Gli. IX. 1 


2 GLYIII. 1. 
5 Gh. X. 1. 


3 Gli. VIII, 2-3. 



i^on-perTormance of a Compact- Bomidary Disputes. ' 

01 * traders. By the use o£ the word Adi, ‘ and the like others,’ are included, 
the associations of Bi’dlunanas learned in the three lores, corporatlonsi 
trade-guilds, peoples’ associations, of villagers, towns etc., of these the posi- 
tion is to be determined from their settled rules i. e. compact ; of that the 
non -observation — i. e. non-transgression, that is the non-transgression of a 
compact. The non-perfonnance of that, by the inverse (method of) 
characterisation, like the meaning of the word Darki (^v), the 
iion-transgressiou of a compact — a title of law ; this is the meaning. 
Breach of contract is the other name of this title, is well known, 
10 Eii'^d so has not been stated. 

yti The Next title also, he^ expounds: “ Where the determination of 
the boundary of a water embankment or a mound disturbed by being 
broken into or unbroken is made, and the rights over fields are in dispute, 
that title is called the Land dispu te.” ‘Water embankment,’ i. e. a dam 
1,5 for a waterflow ; ‘ a mound,’ a region determined by petty embankments, 
or a field merely, ‘ Boundary,’ i e. the terminal point of a field etc. 

‘ Broken into,’ i. e. broken through by a furrow or the like. ‘Unbroken,’ 
i, e. the entire place ; a dispute in which the determination of the titles of 
these in regard to the fields takes place, that dispute is a Land dispute 1 
20 this is the meaning. That, moreover, is of six varieties; so says Katyayana’’ 
“ Excess or deficiency as to a part, existence or absolute non-existence (of 
the right itself), possession without previous possession (by any other), 
and a boundary, are the six causes that lead to a dispute regarding land”. 
The meaning of this is being stated by a detailed discussion. In regard to a 
25 certain portion of land admitted (by all parties) where the dispute is whether 
there is more land than that or not, that is (a dispute) in regard to excess ; 
for an assertion that a particular laud is not yours, the -answer that so 
much land is mure, is ‘ in regard to less ’ ; where, to an assertion that ‘ in 
this land there is a portion of mine/ the reply is ‘ no,' it is (a dispute) ‘ in 
JO regard to the existence ’ ; where, to an assertion ‘ here you have no share,’ 
the reply is ‘ yes, there is,' it is (a dispute) in regard to non-existence ; 
where, to an assertion ‘ my laud is in your possession when it was never 
before in your possession,’ the answer is ‘ there was certainly my posses- 
sion before the possession of any other,’ it is a dispute in regard to ‘possession 
35 without previous possession,’ ; where, to an assertion, ‘ this boundary 
is of my land,’ the reply is, ‘no,’ it is a dispute originating in a boundary. 


1 Gi. XL 1. 



Kinds of boundaries. Farbhcn. ^Sdliasas 


9 


That, moreover, is of as many kinds asrhere are of a bomiclary, That 
classification states Narada^ : “ One having a flag-mark, one marked by 

the fish, one known by a deposit, one which is undisputed, and one created 
by the king’s command, thus a boundary is known to be of five kinds.’ 

Having a flag mark,’ i. e. marked by a tree or the like ; ‘ by the fish,’ 5 
i, e. by water; ‘ kiiowu by a deposit,’ i. e. containing husk etc., deposited 
after digging ; ‘ One which is undisputed’ i, e. which was created by the 
mutual agreement of the two disputants ; ‘created by the king’s command,’ 
i. e. made under the king’s desire. ' 

\ • Now by the Same Author^ has been briefly made the discussion of the 3 0 
two Next folloAving titles. “ That title of law in which the legal rules for 
women and men also regarding marriage and such other relations are 
stated, is, called ‘ the Mutual relations of w omen and men.” “ Where'^ a 
partition of paternal estate and the like“is instituted by the sons, it is 
called by the learned, partition o f DAjia , a title of law.” In both, by the 15 
use of the word Adi, ‘ and the like others,’ itself, their multifarious variety 
has been indicated ; ‘ by the sons,’ is indicative, l)y implication, of thp 
clAyAdas. 

I ^ Of the three titles next following, however, a discussion has been 
made only briefly ; “Whatever is done by force by persons inflamed 20 
with ( the pride n£ ) strength is called a Sdhasa ; sahah means force in 
this world.’’ ‘Whatever’, e. g. taking away by force common 
' property, or the like act. To that effect, Yajnavalkya ^ ' 

Page 6* “When common property' is forcibly carried away, 

I that is called Sahasa. The use of the expression 25 

( deprivation of ) ‘common property’, is indicative by implication of man- 
slaughter and the like also. Hence also Brhaspati * : ‘‘Manslaughter, theft, 
assault on another’s wife ; and both species of assaults ; thus, Sdhasa has 
been declared to be of five kinds’’. Thus is the multifariousiiess of this 
title which is stated by the expression ‘Whatever’ in the defining verse. , go 
Narada’' again states three varieties : “That again is declared to be 
threefold in the (Sdisiras — viz. ( Sfihasa of) the first, middlemost, and 
the highest degree ; its definition has been stated separately”. The defini- 
tion also has been elaborated by the Same Author” : “Destroying, reviling, 

1 Also cited in the Mitakshard as of Narada, bub not found in that Smrli 
See p. 1149 note. 

2 Gb. XII. 1. 3 Ch. XIII. 1. ,4 Oh. XIV. 1. 

5 Gh. II. 230, p. 127G. 6 Cited Vyawabara Mayukha, 7 Qb. XIY. 3, 

8 Gb. XIY. 4-6. 



VAkpnrushua- Abuse ; its varieties. 


disfiguring or otherwise ( injoring ) fruits, roots, water and the like, 
or agricLiltural utensils, is declared to be a ScViasa of the first degree. 
( Injuring ) in the same way clothes, cattle, food, drink, or household 
utensils, is declared to be a Sahasa of the middle-most degree. Killing 
5 by means of poison, weapons, or the like, indecent assault on another 
man’s wife, and whatever other ( offences ) encompassing life ( may be 
imagined ) is called a Sahasa of the higher degree. ‘Killing’ Vydpddana 
•i.'e. of various ( lu'm'cZ/idnrhn ) difficulties (upaddm), by means of poison 
and the like, dpaddndm, the incurring, is Vydpddanam b 
10 Likewise, the nature of Abuse is stated^ : ^‘Abusive language 

couched in offensive and violent terms regarding the native country, 
caste, family and so forth (of a man ) are termed Abuse". That language 
which insinuates an accusation against one’s country &c. and which in its 
implication is likely to cause intense pain, that is (called) Abuse ^ . That 
] 5 eveir is of three kinds ; so says he * : “That again is declared to be of three 
varieties according as it is ( Nishthiira ) cruel, ( AsZ/Za ) indecent, or {T'lvra) 
sharp”, He® states the characteristics of Nishtbnra and of other kinds • 
“Abuse combined with reproaches should be regarded as NiAifhura (cruel) ; 
couched in insulting language is AdUa ( indecent ) ; the learned call an 
20 abuse Thru ( sharp ) by which a man is charged with an offence causing 
expulsion from caste”, e. g. ‘Fie upon you, fool, villain’ and the like harsh 
reproaches ; insulting; by a sign in regard to a sister; ‘causing degradation’ 
such as ‘you are a wine-drinker’ or the like. So also Katyayana^:/' “When 
one attacks another with ( words indicative of ) the organs, are marked as 
25 bad, either of facts -which have or have not occurred, that language has 
been declared by the wise as Nishfhura. Referring in speech in contem" 
ptible terms through anger to the usage of the country as well as of 
families, that has been stated by wise men as ( AUUa ) indecent- The 

speech which connects one Avith a Mahdpdtaka, as Avell as that which 

3 Q causes temper or hatred, or which involves a degradation from caste, 
that speech, however, has been known as ( Tirm ) sharp”. 

Brhaspati, however, here also states a threefold division into first 
middling, and the last, like, as in the case of S&hasas : “Using violent 
language in regard to another’s country, town, family or the like, and 

3 — simply means killing, destruction, ruin. The Author, however, gives 
the result of that all, viz. the incurring of various difficulties. ( |% + 3irq-(^!r ) 

2 Narada Ch. XV. 1. 3 + Ti^sq'-Lit. Roughness of language — Abuse. 

4 Ch, XV, 2. 6 Qh, XV. 3. 



Lamia- Pu)'ushjain— Assault 


it 


connecting the same with a sin, without reference to any thing, that is 
spoken of as the first ( kind of ) Abuse. Declaring a secondary ^ offence in 
connection with a sister, or mother, is declared as the middling ( kind of ) 
Abuse by those knowing the Sfistra. A statement in regard to an uneatable 
or an undrinkable thing charging one with a MaMpcitaka ^ , is called tlie 5 
highest kind of Abuse, piercing severely at a vital part”. ‘Without any- 
thing’ i. e. without any particular thing. K^tyayana, however, states other 
kinds of Abuse also : ‘‘Uttering the sound ^ of hum, or a coughing sound, 
and also whatever is censured among the people, mimicry in act or speech, 
that is declared as Abuse”. 10 

Vyasa, however, states the characteristics of Assault '* : “Attacking 
with ashes or the like, and also beating with a hand 

Page 7 * or the like, and encircling with an upper cloth or 

the like is declared (to constitute) Assault.” 
Brhaspati also: “Attacking with the hand, fooil, stone, or stick, 15 
or with ashes, mud, or sind, and also with weapons is declared 
( to constitute ) Assault” ; on the limbs of another is the supplement. 

To that effect also Narada ^ : “Injury to the limbs of another with a hand, 
foot, weapon, or otherwise, or defiling him'" with ashes or the like, is termed 
Ass-iult” ‘To the limbs of another’ i. e. movable or immovable images. 20 

Danda-Pih'ushjum', harshness. This title also has three varieties ; so 
says the Same Author^ : “Of that also, three varieties have been noted, 
as it may be small, middling, or extreme, according as it consists in 
the raising ( of a hand or weapon ), or in an unexpected attack, 
or causing a wound, by regard to its effect on articles of small, 25 
middling, or superior value”. ^ The meaning is that by a comparative 
appreciation of the motives behind the action of the perpetrator, as also 
by a relative value of the particular thing the object of the attack, the 
threefold variety is determined as of the first, middling, or extreme kind. 

It may be said, indeed, the two kinds of Pdrushyas being particular go 
varieties of 8dhasa, their statement under different 
An Objection titles is improper. True; what is done by force {Sdhasa) 
being the peculiar characteristic of Sdhascr, what more- 

1 For jq-TMTJs— See Yajtiavalkya HI. 234-242. Mann Ch. XI. 69~0G. Coll, 
pages 1701-1711. 

2 For qg-iTift^irs — See Yajnayalkya III. 227-233. Mmu XI. 54. Collection 
Pages 1083-1700. 

3 — ■Hurn. f is a menacing sound or a sound conveying ridicule. 

4 — roughness by an attack. .5 Ch. XV. 4. 0 C'l. XV. .)• 



’ S&liasa and Theft 

over is done under deceit, is certainly the subject oE a diffierent title, as the 
element oE a Sdhasa is absent. So, moreover, has been stated by the 
Same Author ; “ Here, theft is a variety o£ it, the particular difference, how- 
ever, is stated there : Sdhasa is a wrong ( by reason ) o£ an attack, while the 
5 offence ot theft is by (reason of) deceit.'’ ‘Wrong,’ i. e. injury. That is Sdhasa 
when the deprivation of property is by force ; while when the deprivation 
of property is done by (resort to) dece'it, it is theft ; this is the meaning, 

Indeed, by this, the varieties of theft have been stated, and 
not of force or harshness. True. When the varieties 
0 At^OTHRa of that which has not been separately mentioned, 

Objection have been stated, the varieties of that which has 
been separately ment'ioned happen much more to 
be noticed ; and thus of the theft only have been stated ; thus there is no 
contradiction. Therefore, the statement under a different title is also pro- 
5 per only. Hence also the Sahgrahakara ; “ Manslaughter and the like 
offences if perpetrated with violence, are called Sdhascis : otherwise again 
tinder their appropriate titles,” ‘ Otherwise again,’ L e- if perpetrated 
without force, then ‘ uivler their appropriate titles,’ L e. under the titles of 
Theft, Adultery with women, Abuse, Assault ; this is the meaning* 

20 Indeed, then in this manner, Theft and Adultery with women should 
also be marked out (separately) from Sihasas — True; hence also in the 
text ! “Theft and Adultery with wome ii also” have been intended as 
separate by Manu^, By Narada, however, by reason of the fact that these 
two are generally caused by deceit, and the difference of title is clear, the 
23 inclusion of Sdhasa has generally been made in the objective stage. In 
regard to the two kinds of (harshness) however, these being 
generally committed by (the use of) force, the difference of a title is not 
clear, and so a separate mention has been made ; thus everything is 
unobjectionable. 

30 After having stated that theft is different from Sdhasa, its threefold 

division also has been stated by Narada ^ : “ That also 
Page 8’’^ has been stated by the wise to be of three varieties by 
regard to the thing, according as the thing stolen is of 
inferior, of middling, or of superior value.” Of inferior value and the other 
35 articles also have been indicated by him too : “ Earthenware, a seat, a 

couch, bone, wood, leather, grass, and thelilce, leguminous grain, and pre-^ ^ 


1 Not found in the published edition of the Narada Smrti. 

2 Ch. VIII. 6. 3 Gh. NIV. 13-17. 



Time groups of theft. Adultery, its mrieties IS 

pared food, these are instances of articles of small value. Clothes other 
than those made of silk, and likewise cattle other than cows, and metals 
other than gold, are articles of middling valne, as also are lice and barley. 

Gold, jewels, a silken cloth, a woman, a man, a cow, an elephant, and a 
horse, and property belonging to a God, a Brahmana, or a king must be 5 
understood to be articles of superior value. The fraudulent deprivation 
of these by various means from persons who are asleep, insane, or intoxi- 
cated, the wise call theft.” ‘ Leguminous grain ’ i. e- covered by a sheath, 
such as the black or green kidney bean or the like; ^made of silk,’ i. e. made 
of yarn produced from the sheath of a worm. 10 

Of Adultery with w omen, however, Brhaspali has stated three 
varieties ' “ Intercourse with women having a sinful prigln, know to be 
of three varieties ; the two caused by force or fraud, while the third, the one 
resulting from passion-” Adultery, L e. the intercourse of a man with 
another’s wife. So also Narada ^ y “ With the wife of another at an odd 15 
time and at an odd place a man’s sitting together, conversation, or indulg- 
ing in mirth are respectively the three kinds of Adultery.” Brha&pati 
states the •characteristics of the three varieties mentioned by himself ; 

” What is done with one unwilling or insane, violent, or intoxicated, as 
also with one talking in secret, but what is done by force. Having deceit- go 
fully brought home, or by offering wine, or the result of operation, sexual 
intercourse made with her, is known to be one made with fraud. By 
mutual exchange of love glances, or by the sending of a maid servant, what 
is done out of a passion for beauty or money, that should be known to be 
one caused by passion.” ‘The result of operation,’ i. e. causing induce- 25 
ment by an operation ^ . 

Likewise, the Same Author mentions a threefold variety by regard to 
the first, middling, and superior quality also : “ Casting sidelong glances, 
mirth, sending a maid servant likewise, the touch of ornaments and clothes 
is known as the first variety of Adultery. Sending perfumes, flowers, in- .30 
cense and sweet viands and clothes, and conversation in secret, is known as 
the Adultery of a middling nature. Seating on one bed, as also sporting, 
kissing, embracing, this is declared as the highest kind of Adultery by 
those knowing the S'tlstra, ” Vyasa also : Adultery should be known to 

be of three kinds, the lowest, the middlemost, and the highest. Conversa- 35 
tion with another’s wife in an improper place or at an improper time, or 

1 Ch. XII. 62. 

2 3r5f{:p<iiTU; — inducing by a cburin, spell or other hypnotizing operation. 
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Oamhling and Belting on nnimaLs 


in a solitary place, throwing siilelong glances at each other, and (indulging 
in) lang’h is known as the primary kind of adultery. Sending perfumes and 
flowers, odours, ornaments, clothes, and causing’ allurement by food and 
di’ink, is known as the middling variety of adultery. Sleeping and sitting 
5 in a solitary place in mutual contact, as also pulling each other’s 
hair is known as the highest (stage of) adultery.’’ ‘ In a solitary phee,’ ie. 
in private. ‘By pulling each other’s hair,’ i. e„ sporting by pulling each other’s 
hair. KStyayana also mentions the varieties of adultery: “Engaged in opera- 
tions through a messenger, remaining together at untimely hours and 
10 improper places, catching hold of the neckcloth in regard to the ear, 
nose, face &g. sitting together and eating ac one place, thus adultery has 
been declaimed to be of nine varieties”. ‘Cloth’ i. e. the 
Page 9* end of the cloth. So also : “if one holds conversa- 
tion with another’s wife at a holy place, in a forest, 
15 or in a house even, as also at a conduence of rivers, such a one may be 
charged with adultery.’’ ‘Conduence’ i. e. united dow. Also : “Sporting 
in ( the form of ) obligations’, touch of the ornaments and clothes, as also 
sitting together on a cot, all (that) is declared as adultery. ‘Sporting 
in obligation,” i. e. pretending to do service, such as by offering beetle or 
20 the like ; ‘sport’, i. e. jest. Also, “One who contacts a woman at an 
improper part, as also one who bears up when contacted by mutual 
consent, that all has been declared to be adultery," ‘Improper part’, such 
as the breast and the like parts. Narada ^ also : “Also when one catches 
in the hand the braid or the ends of a cloth, or says ‘stop, stop’, all that 
25 has been declared to be adultery”. 

Likewise the Same Author ^ states the characteristics and varieties 
of Gam’Dling and Betting on animals : “Dishonest gambling avith 
dice, small slices of leather, little stones of ivory, or like others, 
and also betting on birds, form a title of law called Gambling and 
90 Betting on Animals”. BratUma is a small piece of leather. By the 
expression ‘or like others’ are included cowrie shells &c. Playing 
with dice &c. preceded by a bet, ‘dishonestly’ i. e. made in a crooked way 
is called ‘gambling’. Similarly, with the ‘birds’ i. e. with cocks and the 
like winged animals, playing with a bet is called ‘Betting on Animals’. 
05 The meaning is, that these two together make up the single title, 
‘Gambling and Bett'iug on Animals’. The use of birds is indicative, by 
inclusion, of animals. Hence also Manu* : “That which is done by 


1 Gh XII, 67. 


2 Gh. XYI. 1. 


3 Gh. IX. 22 3. 
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( means o£ ) inaiiimaie ( things ) is called in this world, Gambling ; when 
animate beings are used, that should be known as Betting on Animals”. 
Brhaspati also : “Birds, rams, bulls and the like when caught up and 
attack each other under a bet made before, that they call ‘Betting on 
Animals’. .5 


0£ the Miscellaneous Cases, the characteristics and kinds have been 
stated by Narada^ : “Title under the head of miscellaneous (cases) are to be 
known as transactions depending on the king ; such as, transactions under 
the Kings commandments, as also obedience towards his injunctions. 
Grants of towns, the divisions of the constituent elements of a state, the 
laws applicable to the Pilkhandit, Nadjamas, S'renis and (rams, as also 
their opposites- Likewise, disputes between father and son, transgression 
of penances, deprivation of donations accepted, and also the indignity 
caused to members of the Orders. The evil consequences of a commixture 
of the varnas, and the rules regulating their means of subsistence ; and 
whatever has not been noticed in the preceding titles, all that shall be 
(included) under the ‘Miscellaneous Title’ ”. Whatever has to be determined 
upon by the King taking upon himself the position of a defeiident, such 
as transgression of his own commands, and what, moreover, has not 
been stated before in titles such as Recovery of Debts and the like, all 
that is called the Miscellaneous Title j this is the meaning. 

Brhaspali^ : “Usury, Deposits, Invalid gifts, Trading in joint umler- 
takiugs also, Non-payment of wages. Non-performance of service, Laud- 
Dispute, Sale without ownership, Rescision of Sale and Purchase, Trairs- 
gression of a compact likewise, Connection between men and women, 
Theft also ; share of Inheritance, and Gambling with dice.’’ These titles 
arising from money transactions are, however, fourteen, are again split 
further into numerous subdivisions. The two kinds of assaults, 
murder also, and adultery with another man’s w'ife likewise, these four 
titles originate in injury — so says Brhaspati. By regard to the lowest, 
middlemost, and highest nature, are split further on separately. Of these 
the particular characterisdcs of the four have been stated in respective 
order. These eighteen titles of law have been stated in the S'dsira. Those 
Avhokuow the origin of all these disputes, these are the persons ( fit ) to 
investigate (them).” 

Thus in the Smrtichandri ka the discussion of the Eighteen titles. 
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Dwamlies of Judicial Proceading^ 


Now begin the Diversities oJ Judicial Proceedings under the Smrtis 
— Smrti Vyavahara-bhedah. 

Page 10*' 

The mnltlfarionsiiess o£ Judicial proceedings has been stated as 
5 (arising) by regard to their mtnre and the subject matter involved. 
Now, of the same, the varieties are being discussed by regard to the (exist- 
ence of) wager and the like. There Yajnavalkya'^ : “ If a dispute is accom" 

panied by a wager’, then the defeated party should be made to pay." 
‘If I am defeated, so much shall be paid by me to the king ’ thus 
10 out of arrogance money agreed to be paid is called ‘wager’ (pana). Accom" 
panied with that is one ‘accompanied by wager.’ By the use of the word 
‘it,’ {ihat}) is meant one without a wager also. 

Thus a Judicial Proceeding or VyavciMra is of two kinds. 

So also has been stated by Narada : ^ “ That with a wager, and 
1^^ (the other) without a wager; it should be known to be of two kinds; the one 
with a wager with an addition, where there is a stake before the writing". 
Where in a judicial proceeding, before the plaint is reduced to writing' 
out of arrogance a stake is laid by both or by one of the disputants in 
an additional amount, that proceeding is with a wager ; this is the 
20 meaning. 

Similarl}^, other varieties also have been stated by the Same Author *' : 
“That (i. e. VyavahA a) has been declared to have fonr feet, four bases, and 
four means® ; is declared to affect ® four, reaches four,’ and has four ® func- 
tions. Having eight Aiiyas (or members) , of eighteen “ titles, and hund- 
23 red branches likewise also ; has three’’ sources of origin, two” pleas, two 

I Oh, II. 18. 2 This is similar to the 'Wager' of the Eoman Law, 

It ia in addition to the amount in dispute. Cp. ContBstecl and Tti: parte. 

mfr hfi-Tifr ^rr q-; sqmtor i qjhiq ii ' 

3 Intr. 4. 4 Intr. 8. 

5 Explained in Olorrtdrt-Intr. 12 — thus ; 

^rwgqrq^eqfqt^^iwT q=5qq- i- o- u'qkqiqm'iqnt: (e^^giq). 

6 'qji'ffr: — 'qFjefiqrqsnnt q — See Narada Mtr. 12. 

7 qgsqfift — wtsqi RJ-qimqiqiiq q i sqngtfq Ifwragsqfifl qq. ??q;ii Intr. 13. 

8 q5S5}r(u — qq^qrq^q q^r^ cqiqs-qq^tffirq q i qgqr qqEqr[fifqqt=5qqii Intr. 

9 sTsrq-.— TRi wri?q: fl^qr- i (tcjqqraqqqjdatq: ^s^iiq; w Intr. p. 

10 — See above p. 15 and Narada Intr. 16-19 and 20 for ^rq^TIifr.' 
Supra. Verse 25. 

II iqqijqi — F^'tr q^qifqqlq 1 iqqii'q: ?pi?qq ^ qqqqit-w^f q; n 

12 mrqqiq;— HT(q%T^ fq^q; ^rq?qimmqq: i ^^q?mqt 5 ^qqfqRq |l?ii^5Tqiq: n 
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openings^ and two issues ^ “ The Same Author^ himself expounds these 
varieties : ‘‘ Dharma, * a judicial trial, evidence, and the Royal edict J 

(thus) this judicial proceeding has four feet, each succeeding supersedes 
the one preceding.” 

Indeed, the Plaint, the Answer, the Evidence, and the Decision are the 
(four) parts of a judicial proceeding, and not Dliarma etc. Why (then^ 
has it thus been stated ? The reply is this. The part of a decision is of 
four varieties according as it is based on Dharma and the like. There, that 
according to which a particular decision is given, that is indicated by that 
word- Therefore the description as of four parts, by a reference to 
Dharma etc. is proper also. So al so Brhaspati . “ By Dharma., by a judi- 
cial trial, by evidence, and by the Royal edi^, by these four means a deci- 
sion has been stated (to be reached) on a doubtful point-’’ 

the four kinds of decisions also, Katyayana states the characteri- 
stics ! “ Where the wrong-doer is-raade answerable for the act, 

and the owner of property secures his rights, such a proceeding is accord- 
ing to Dharma only.” ‘ Wrong,’ such as klling etc. ‘ Act,’ wrong-doing. 
“ Whatever smrt'i rules have been published by the DAnrma-operatorS 
for the purpose of deciding proceedings, these indeed are known as Vyava- 
hXraD The meaning is that Vyavahdra is a decision reached in accordance 
with legal principles and in conformity with the plaint, answer etc- 
"‘Whatever is practised by one whether it be according to Dharma^ or not 
according to Dharma^ (but) always in conformity with the usage of the 
country, that indeed is Chariira (custom).” The meaning is that a 
decision following that is also similarly declared. 

“ Without being in conflict with the principles of justice, as also 
with the observances of the country, that law which the king may 
promulgate, that Royal edict is according to law.” This is the meaning 
of this ! A decision which has been reached by the king’s mind only, 
(but) which is not opposed to any other (source of) authority is called the 
Royal edict. 

Here, of each kind Brhaspati states two further varieties : “Each one has 
been declared to be of two varieties by the wise by reason of a difference in 


5 


10 


15 


20 


I'D 


30 


1 cr??; u Mtr. 28, 

2 i 29. 

3 Intr. 10. 

4 The same Author explains these thus ; 

vnr: i risTijrtJTl 5 11 ? ? h. 
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Its varieties 


the mode o£ proof.” The twofold character also has been pointed 
out by the Same : “ Where, after carefully considering the point at 

issue, it is deliberated upon skilfully, and has been tested by (statements on) 
oaths, that has been declared to be a decision according 
5 Pagk 11* to Dha^'ma. Where the defendant admits, such a deci- 
sion is legal ; or that which has been properly te sted by 
ordeals ; such a one has been declared to be the second-” The meaning isj 
that what has been made along with i. e. in accordance with principles is the 
first kind of decision called legal. Without recourse to the principles, that 
10 which is declared upon an admission of the claim in the answer, or is tested 
by ordeals, such is the second. ‘‘Where a decision has been reached by 
regard to the means of proof, a chicanerous answer being regarded as ‘ no 
answer,’ that is declared as the second.” The proof here contemplated is 
human testimony, that which is decided by means of an ordeal being 
15 regarded as coming within a DTmrma category. “ What is decided by 
inference is called Charilra^ in accordance with the state of the country, is 
the second kind declared by the adepts in the Sftstra.” “ Inference,’ i. e, 
based upon a sign such as a burning faggot in the hand and the like. 
“ That decision, however, which is devoid of proof such a one is called 
20 the Royal edict ; so another is stated to be by reason of its being 
unopposed to Msira.” 

The meaning of the expression ‘ devoid of proof ’ has been explained 
by Vyasa : “ A document, witnesses, and possession, thus proof has been 
stated to be of three kinds in the smrtis. The wise regard inference, as 
25 well as logical deduction as the cause. The usage of a country established 
in the past is called charilra. Truth, balance etc. in support of the point 
at issue are known as oaths. In the absence of these, the wise regard the 
king’s command as a decision.” 

Indeed, if it be so, then the text of Narada, viz. ‘ the each succeeding 
gQ supersedes the one preceding ’ becomes inconsistent, as a decision based on 
principles being par excellence the best, the one preceding would supersede 
the one following, and by reason of the text of Yajnavalkya : “ After 
discarding all circumvention, the king should decide disputes^ according to 
the actual facts.” The answer is ; true, such is the general rule ; but in 
gg some matters, the one following does certainly supersede the one preced- 
ing ; it is in regard to that is this text of Narada. Thus for example, 
where by a particular member of the Kshatrlya or other varna, has been 


I B<?oit];i. i9, 



Vyamhbira, QJiarUra, Royal Edict 




committed the offence of contacting or the like, in regard to the ^rife of the 
king or the like ; and having done it, such a one gives a denial through 
fear of life, and Avitnesses also are cited ; these too when questioned by the 
king, intending that this man may not be punished with death, make a false 
statement that ‘ this man did not do the act,’ then one who has committed 5 

an offence has not been fixed with it, the Dharma is contradicted by 

VyavaMra ; but such supersession of Dharma is proper also, as a false 
statement by witnesses has been permitted by the rule'^ Where men of 
the (four) orders are (likely) to suffer capital punishment.” 

Where, moreover, a certain person, such as a cowherd or the like, 10 

is charged by some one that ‘ he has had sexual intercourse with another 

man’s wife, and that there are witnesses,’ and he replies, ‘ this statement of 
the witnesses is true ; still also I am not punishable, as I have done this on 
the strength of chariira or usage, and this has been entered by the king in 
the book,' then Vyavahdra is superseded by charitra, as the punishment ]_5 
which was due under a Vyavahdra (a rule of the law ) has been negatived 
by usage ( chariira ). 

Moreover, the supersession by chariira or usage here is proper 
also, vide the text : "A dea.ing between the members of a village, cowpeni 
town, guild, caravan, or an army, should be decided by regard to usage, so 20 
says Brhaspati.” 

Usage or chanira also is at times superseded by the Eoyal edict ; 
where there is usage that no king’s officer shall enter into the inner 
apartment of a family house, and thereafter it became known to the 
king that a certain criminal had entered a house ; and then a certain 25- 
officer of the king was ordered that after entering the house that accused 
should be brought, on such an occasion the usage even is superseded by the 
king’s command ; as restraining the guilty being a necessary duty, the 
king’s command has greater force than usage. 

Bearing in mind a subject of this type, it has been stated by 30 

Brhaspati also : “ Where by placing reliance on khlra merely, a decision 
is made, that should be known to be a judicial proceeding ; by that also 
the Dharma is developed.^ By ( regard to ) the 

Page 12* condition of the country, by inference, in conformity 

with the Nigama rules also, where a decision is 35 
reached, there the legal rule is superseded. Setting aside the prevailing 

1 Yajnavalkya 11. 83 (1), Collection p. 886. 

2 Utot i another reading is M i. e. Superseded by it. 



The iei-jns explained 




custom where a king makes a decision with any authority, that is the 
king’s command ;‘by that usage is superseded.” 

The subject under discussion is now being discussed. By way o£ ex- 
plaining the expression ‘ four bases,’ he^ says t “ There, oil truth is baSed 
5 Dharma, while a judicial proceeding (rests) on (the statements o£)the wit- 
nesses) Chari/, ra on declarations ^ reduced to Writing, and on the command 
ol: the king, an edict.” The mention o£ witnesses is indicative by impli- 
cation o£ Dharma S'astra, as also oE the means o£ proof, other than the 
ordeals. ‘Declarations reduced to writing,’ i- e. a document. He states^ the 
10 four means “ Because the few means of conciliation and the rest are 
adopted, it is said to have four means.” The import is that an agreement 
may be reached between the contending parties by mea ns of conciliation 
and the like ways. The Author states the benefit to the four. “ Because 
it protects the four orders, therefore it is said to benefit four.” The use 
15 of the word ' orders ’ (dsmmas), is intended to indicate the four varnas 
also. The Author ® states how it reaches four : “ Because it affects cri- 

minals, witnesses, the court assessors, and the king also to the extent of a 
quarter each, therefore it is said to reach four.” The Author ^ states how it 
produces four results ; ‘‘ Because it brings about these four, via. {Dharma) 
20 justice, wealth, renown and esteem among the people, therefore it is de- 
clared to produce four results.” ‘Because it brings about these four, viz . 
{Dharma) justice, wealth, renown and esteem among the people,’ i.e. regard 
of the people. The Author ’ states the eight members or Anyas : “Because 
it consists of the King, together with his officer, the assessors of the Court, 
25 S'dsira, the accountant and the scribe, gold, fire, and water, therefore it 
is said to have eight members”. The use of these, moreover, we will 
point out further on. The exposition of the eighteen titles and hundred 
branches already made in the former section, may be followed here. 

The Author ® states the three efficient causes : “Because it proceeds 
.'iO from carnal desire, wrath, or greed, therefore it is said to have three different 
causes ; these are the three sources of disputes of law.’’ i. e. in all cases 
according to the exigencies. The Author ’ states the two modes of plaint : 
“ It is said to have two modes of plaint, because a plaint may be either 
founded on suspicion or on fact.” Here also He ’ gives an example ; “On 

1 Narada. Intr. 11. In this text has been stated a progressive, 
appreciation of tbe relative force of the several means of proof. Admissions by parties 
■witnesses, documents and Royal edicts, see Asahaya. 

2 5^^5firffr~other readings are nr 3 Intr. 12. 4 Intr. 12. 

5 Intr: 13. 6 Intr. 14. , 7 Intr. 15. 8 Intr. 26. 9 Intr. 27, 
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suspicion, by reason o£ contact ’with bad people, and on fact at the sight 
of the stolen article.” “On account of ^association with rogues, thieves, 
and the like bad people, a suspicion of theft may occur even in regard to 
a good man. The sight of the stolen Eirticle or the like, or the tracing of a 
mark of a portion of the stolen thing, or actual sight. Association with 5 
the bad is (stated) only as an example- Even of the good people though 
rich, by reason of the association a doubt is likely to arise as to a deposit. 
Therefore this is not the definition of a complaint based on suspicion. 

The Author ^ states the two openings — “Because it is based on the 
statements of the two litigants, therefore it is said to have two openings. pQ 
Of these, the first complaint is called the plaint, and the declaration of 
the opponent, the Answer”, i. e. in the dispute. Opening i, e. the desire for 
the commencement of the suit. 

The Author^ mentions the two issues; ‘‘Because it may be founded 

either on truth or an error, therefore it is said to 15 

Page have two issues. Truth is what rests on true facts. 

Error is what rests on a mistake of facts” Harita also 
mentions some varieties ; “Having one basis, arising from two, resting 
on two, and having two results likewise”. KStyayana, however 

expounds these : “The origin of the point to be established what has 20 

been stated by the plaintiff ; non-delivery of what is clue to be given and 
injury are the two starting causes. The Dharmakhlru and the Arihu 
S'ctsira have been declared to be two shoulders, and success as well as 
failure have been declared to be the two fruits”. ‘Failure’, i, e, 
defeat, 25 

Likewise, another division even has been pointed by the Same Author 
also ;“The first complaint, the answer, the deliberation, and the adducing of 
proof ; thus it has been declared to be having four feet’’. Pmiydkaliiam — 

‘the deliberation’. After the acceptance of the Answer (of the Defendant), 
the deliberation and decision of the Chief Judge and others, as to who of 30 
the two contending disputants should have ‘the right to begin’ his evidence, 
Kriyd, ‘proof’ documents and such other evidence ; the adducing of that 
is the portion ‘relating to proof’. By reason of the point in dispute 
becoming the concluding portion of the proceeding, the parts relating to the 
deliberation and the proof also are the judicial proceeding, and therefore 35 
has it been stated that it has been declared ‘ to have four feet’. 


1 Intr : 28. 


2 Intr : 29. 



i)iscussed 




Hence also by the Sahgrahakara, the concluding portion also has been cba- 
racterised as a ‘Judicial proceeding’ : “In cases oE disputes among men Eor 
their mutual interests, the adjudication o£ a just claim upon the statements 
is called a judicial proceeding”. Some say that the deliberation is that 
5 portion ( o£ the proceeding) which” consists of the exhibition of the 
result decisive of the success or defeat which removes all doubts about 
time or illusory evidence. In their opinion it is only the number of the 
feet that is comprehended and not the order, as the part containing the 
deliberation falls to be the last. 

10 As to what has been staced by Yajnavalkya ^ : “If it ( the proof ) 

succeed, he obtains success ; if otherwise, the reverse" ; there also, by the 
word ‘success’ is indicated the deliberative part resulting in success, and 
not in the form of success or defeat, as that exists even in an answer of 
admission ( of the claim ), and as there would be the possibility of a 
15 contradiction with the text, “OE two feet in (cases of) admissions”. 
Therefore the text of YajSvalkya has the same import as that of 
Katyayana. 

Others, moreover, describe this text as having the same import as the 
text : “ On account of the plaint, the answer, the proof, the point to be 

20 established ; by the establishment of these in order, as it is cast in four 
parts, it is described as having four feet.” In an answ*er of ‘ admission ’ 
however, no means of proof being indicated, and the point in the plaint 
not being necessitated to be established, there is no part containing the 
point to be established, and the establishment, and thus there is no con- 
25 tradiction with the text ‘of two parts in cases of admission.’ In this point 
of view, the order of the parts also has been pointed out in another Smrli : 
“ There, the part containing the plaint is the first, the second is the ans- 
wer likewise, the part containing the proof is the other, and the fourth 
has been declared to be the decision.” 

30 Thus in the Smrlichandrika the Divisions of Vyavahara. 


Now the Determination of the Deciding Authority. Nirnetpnirjiayal}. 
There Brhaspati : “ A judicial proceeding, although one, has been 

decl-ared to be of numerous varieties by the wise ; of that, the deciding 
35 authority is the king, as also a very learned Brihmana,” . 

Page 14* ' Br^hmana, known as the P rddvivdka — the chief Judge. 

So says the Same Author : “In a contested cause, he asks questions, and 


1 Ch. II. 8 




The Chief Justice Prddvtvdka 

cross qu estions likewise, speaks suavely, and at first, and therefore is called 
a PrAchwcthi^' . The meaning is, that he puts questions to the applicant and 
the respondent, therefore he is Pr&t ; and he declares the decision and with 
particularisation, so is Vivdka ^ ; the designation so is literal. By Narada 
also, while elaborating versatility in a Br^hmana, this designation "S^s 
been pointed by another method : “ One who is thoroughly \ersed in the 
eighteen titles of law, and who knows the eight thousand divisions of these, 
who is an expert in the science of politics and the like, and is a devoted 
student of Kevelations ^ and the rules of traditionj hj who examines 
the (rules of) law relevant to the point in dispute, and comes to a deli- 
berated decision on the point under consideration, is therefore called 
PrddvivdJca, dhus by both methods also i. e. bv the literal and tradi* 
tional interpretations, the result as a fact also has come to be stated. 
Moreover, it has been stated directly by Narada ^ : ‘‘ As an experienced 

surgeon extracts a dart by means of surgical instruments, even so the 
chief justice must extract the dart (of injury) from the lawsuit.” 

"A Br^hmana also ” : in this expression the word ‘ also ’ is indicative 
of inclusion of other judges also Hence also Manu * : “ In these places, 

of men carrying on a dispute intensively, by resorting to eternal rules of 
law they should make the decisions of these.” ‘ In these places,’ i e. under 
the eighteen titles. KStySyana also : “ A king attains heaven, who investi- 
gates disputes according to law, with the help of the Chief Jud^e, the 

Bra^manas, and the coundliors.” 

Ihe Chief Judge,’ having the qualities as stated before. One carryinc^ 
onwithhim is one ; with the Chief Judge.’ In this manner in expres- 
sions with the ministers ’ and the compounds should be expounded in 
accordance with the number which will be mentioned hereafter. 

(^^inister moreover, the characteristics have been mentioned by 
Vyasa . Due shouW instalU twice-born man as a minister, who knows the 
import of all the S asiras, is free from greed, is expected to speak justly, 
a Vipra, a versatile scholar, and descended in a long-continued heredity” 

1 + — He interrogates, investigates, and decides, ~ * 

2 Whatisheard; the Vedas . the Eevelations. ^I'^-What 

is remembered— the Tradition. 3 Intr. III. 16. 4 Oh, VIII, 8. 

aitnfq srqi-near. and One who is in constant attendance upon a 

requisition In the popular usage, he is one of the eight ministers, composing the 
Cabinet of Ministors. ® 
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The Anidfya 


Although the word Vipra was already used, the mention again of the 
word ‘ twice-born ’ is with the object of indicating that when a Yipra 
possessed of the aforestated characteristics cannot be found, a Kshatriya, or a 
Vaisya possessed of these characteristics may be installed, but not a shdra. 
5 Since, says the Same Author : “ Leaving aside the twice-born, ^one who 
investigates causes along with the VrshalaS) of such a one, the nation be- 
comes agitated, and his power and treasury also become extinct.” ‘A 
minister’, in this, the singular number is only indicative, as it is in regard 
to tbe point under consideration ; since in the text “ together with' 
10 ministers and experienced councillors, preserving a dignified appearance, 
should he enter the Council Hall’' of Manu h a rule having been laid down 
in regard to the entering into the assembly with many councillors, the 
special mention in the expression ‘experienced councillors,’ is with the 
object of demonstrating that by reason of their versatility in the rules use- 
15 ful for the matters to be disposed of, there is use for these here- 

Similarly, in regard to the Brahmana also, a plurality has been mentioned 
by the Same Author ^ in the first half : “ A king desirous of investigating 
law-suits, along' with Brdhmams ” ‘ Along with Brdhmanas,’ i. e. with the 

learned, is the implication. So also YajSavalkya^ “ A king should admini- 
20 ster justice along with learned BiAhmanas.” Although, of these in regard to 
learning and the plurality of BiAhmanas in the sabhd, and in regard to the 
qualification of goodness, there is no distinction with councillors, still by 
regard to these not being appointed, a distinction from these should be 
inferred. For, these (h e- the councillors) are appointed, hence also 
25 Vasishlha^ : “ Whether appointed or not appointed, knowing the Dharraa, 

he must speak ; such a one utters a divine declaration, who follows the 
Sastra.” As to what has been stated by Narada : ^ “ One wbo 'has not 
been appointed, must not speak on any account in a judicial proceeding ; 
by one, however, who has been appointed must be delivered bis opinion 
3 Q wfithont any bias towards any party” that has a reference to one who was 
unappointed and Avho had happened to be in regard to another business j 
otherwise there would be a contradiction with the text stated before ; also 
it would secure the co-operation of Brahmanas, and avoid a difficulty in 
regard to the other business. 


1 GL.YIIL 1. 
N^fada latr III. 2, 


2 Gh. II, 1. 

4 Intr. III. 1. 


3 Not found in Vasishtlia ; but see 



The Purohita. The Assessors 
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The Purohita ‘the religious preceptor’, however 
Paoe 15* should be one only. So also Vyasa, “The King should 
invest a Brahmana from the North devoted ( to his 
interest ) as the Purohita one who is accomplished in the study and 
knowledge of the Vedas, who is noncovetous, and who is truthful”. Here 5 
singleness is intended, just as in. the mle^ ‘ He cuts the pole’ by reference 
to the object aimed at. By saying ‘devoted’, the author points out that the 
Purohita should correct any unbridled inclination of the King in regard to 
the punishable and the unpunishable. Hence also, in .the case of a trans- 
gression by the King of the rule of punishment, a penance has been stated ] 0 
by Vasishtha^ for the Purohita even : “If one Avho has incurred a punish" 
ment is allowed to go free, the King shall fast for one night, for three 
nights the Purohita ; the Purohita shall observe the krchchhra for a punish- 
ment against one not deserving of punishment ; for three nights the king.” 

The assessors, moreover, ( may be ) many. So also Narada* : “ The 15 
king, however, should select as assessors ® , religious men of tried integrity) 
who are able to bear, like good bulls, the burden of the administration of 
justice.” The meaning is that he should appoint assessors for the pur- 
pose of investigating judicial proceedings, by Tueans such as (of giving 
)\^m) money remuneration and doing hoirour to them, and the like means, 20 
^0 that these will not depart from the established rules in the courts. 

‘ Who are able to bear the burden of the administration of justice ’ ? 
anticipating this (question) says Yajnavalkya : * “ Men accomplished in 

learning by the study and knowledge of the Vedas, who know the law, and 
who speak the truth, should be appointed as assessors by the king, and 25 
who are also evenly disposed to friends and foes alike.” These also, the 
Br&hmanas only ; so says Katyayana. “ Moreover, he ( i, e. the king ) 

! ! i : 

1 The rurohita referred to here is not the ritual priest of the Royal family 
It is a special OfSaet of the Court that is in contemplation. 

2 The maxim here referred to is the ^q^h^^-See Mimaiiisa V. 1-27 (fourteenth 
Adhikarana), and XL 3, 3-4 & 57 ( third and fourth Adhikaranas ), ‘ 

in this, the cutting of the pole has been ordained here acts such as cutting, paring 
etc. have been prescribed in regard to the pole. The question arises whether for each 
of these acts difierent poles are contemplated, or these are to be performed on the one 
and the same pole ; the answer is that as all these acts are in regard to the same objeot, 
one pole only is meant. So here, the several qualities stated are to be concentrated in 
one person, so that it is only one grtlffT who is contemplated. 

3 Dh. S. XIX. 40-42. 4 Intr, III. 4, 5 ^rqigi-iiiombera of the 

assembly or court. 6 Book II. 2, 

4 ' ' 
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Their mmh&r and quaUficahom 


accompanied by assessors or councillors, who are steady, are special scholars, 
are of high parentage, and who are the best of Britbmanas, who are clever in 
interpreting the meaning o£ Dliarma S'cisira, and who are accomplished in 
politics.” Here Brhaspali mentions those who should be excluded : “Those 
5 "who are ignorant of the usage of the county, who are unbelievei’s, or are 
excluded by the S'&slra, the arrogant, angry, covetous or distressed, must 
not be referred to in regard to a decision*” 

Likewise, the rule as to their number also the Same Author 
states : “ Where, Vipms knowing the usage of the people and the 

10 Vedas, as well as the law, and being either seven, five, or even 
three, are sitting, that assembly is equal ( in sanctity ) to a sacrificial 
assembly.” Here, it should be understood, that in the case of the Chief Judge 
and others, by reason of money payment, these have only to assist, as is 
the case with the Riwik, but they have no authority. The authority for 
15 deciding suits, however, is of the king only. Hence also here by the ex- 
pression ‘ along with the Chief Judge ’ and the like, is the reference of him 
alone as the principal, and not of the others. The connection with the 
result also has been stated to be for him alone, and not of the others. Like- 
wise, for not doing it, a sin having been pointed out in the smrti, the per- 
20 manent authority also is of the king only, as in the text : A king 
punishing the innocent (i. e. who did not deserve a punishment), and not 
punishing the guilty (i. e. who deserved a punishment), bi’ings great in- 
famy on himself, and goes to hell.” A fault has been attributed by 
Manu ^ to the king himself. Hence also a rule has been pointed out by 
the Same Sage ^ in regard to others than the king, when enteidng a court : 
“ Either the court must not be entered, or the truth must be spoken ; a 
man who either speaks nothing,or speaks falsely, becomes sinful (guilty).” 
Moreover, a rule has been stated by Brhaspati for the king in regard to his 
entering the court. “ The king should investigate into the suits only 
gQ when surrounded by three assessors, after entering the court and either 
sitting at the head or standing only.” The meaning is ‘ accompanied by 
three assessors only’ and not by one or by two. Therefore there is no 
contradiction with the number of assessors mentioned before. Therefore 
it has been established that as in the E.^jasuya sacrifice, so in regard to the 
35 decision of judicial proceedings, the authority is of the king alone, 

Moreover, here, by the word king is demonstrated by a sect^ndary 
implication, any one performing the function of a king such as the prote- 


1 Oh. YIII. 128, 


2 Qh. Vin. 13, 



Meaning of the word King 


ction o£ the subjects and the like, whether (he be) a kshatriya, or oE any 
other caste and anointed or uuanointed, and not a 
Page 16® kshatriya'^ only, after (the manner of) the rule in the 
AveshiP maxim under which the word king in 

1 Tlie Author of the Smrtichandriia says that the word King here is not to be 
taken to bo reslrictively applicable to the Kxhatriya alone, but it is used as indicative of 
any one who performs the function of the King, viz. the protection of the subjeots etc. 
and that the word King is used here in its secondary and general sense as indicating one 
who governs, be he born a Kshatriya or of any other Varna, be heduly anointed or not etc. 

For the word ( Kingship ) is explained as the function of a ; and a nsTF is 
one who is born a Kshatriya as is asserted in the Anvexhti Nyaya. 

2 srlffS'irrT — means expiation ( of sins ) by sacrifices. See Jaimini II. 3. 3. 

31TO rrfiWblcj; I Second AdMkarana. Also see further on, XI. 4-3 (9-11.) 

( Third Adhikarana ). 3T^#i %5FfT«rr 1 (O (? ») i 

I See pages 93 and 633 of Vol. 24. 

In the chapter on Rajaxdya sacrifice, a sacrifice called Ava^hti is stated in 

the SnUi : 

^i%qT I sfiTiri ^i^OTi I 

* 

“He offers a cake baked on eight potsherds to Agni, with gold as the dak^him ; 
a cake baked on eleven potsherds to Indra with a bull as the detk^kina, boiled rice to 
the and for the dak.^hina, a tawny coloured cow of six years etc. 

The question is whether in these ceremonies the parts should be performed all at a 
time ( tT'^or ) or separately ( sn^rriT ). The reply is that they are to be performed at a 
time, ( rT^q ) because there is a (9). 

In the same sacrifice, occurs further the text : 

qit wart q$f?r >Rstr i 

qf? i qi? i. e. 

If a Brahmana offers a sacrifice, after placing it in the middle and making an 
oblation to Brhaspati, ho should sprinkle ghee over it ; if a Rajanya, to Indra, and 

a Vaisya, to Visvedeva”, Here, "qvq Rqiq placing in the middle &c.” indicate* 

one performance. There is that another text which refers to a special desire e. g- 
qijT^Ft I 'Bet one be made to offer a sacrifice, who has a desire for food &e..” 
Thus there is unity of purpose and number which shows that the Avexhti is one, and 
that the subordinate parts should be performed once for all. 

The position may be briefly put in the words of Sahara Swamin thus : (1) 

is the inceptive text for the tljTi;qxiT- Iii the same context 
occurs further the ts-xt (2) etc. Then also occurs further on the text 

(3) sTT^Thfr qSid etc. In regard to these texts, there arises the question — Do these 
-texts refer to the Brahmana, Kshatriya and Vaisya as laying down the condition 
under which the details — e. g. as to BdrJiaspalya, Aindra &c. — are to be adopted at the 
Rajasuya, or is the Aoexhti a distinct sacrifice prescribed ? The answer is that the 
Aiiexhii is an independent sacrifice and applicable only to the Kshatriya caste ( For a 
detailed discussion see on IL 3. 3. ) 
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Whe^ one , otlver than a K&hatriya 


the V edic command ‘ k king should perform a EiS-jasvlya sacrifice,’ is re- 
stricted to the kshatriya varm and is the principal object, under its literal 
aspect, viz. kingship is the function of a king. The use of the word king as 
indicating one who governs has been regarded as secondary in the use of 
5 that word by the Aryas such as Mann and others, as has been stated in the 
Ave^hu (topic) AdMhamna itself. 

Therefore, by Brhaspati, the (duty of) entering the court has been 
pointed out ■' “ After getting up iu the morning, and after having per- 

formed the ablutions in accordance with the rules, having duly honoured 
[0 with flowers, ornaments and clothes the elders, the scholars in Astrology, 
the medical doctors, the Grods, the BiAhmanas and the priests — all these 
according to their merits, and after having paid obeisance to the pre- 
ceptors and the like, the leader at the head should enter the court.” 
For this reason also the investigation of suits has been stated to be by the 
[5 same, by YSjnavalkya also : ^ “ The king should investigate complaints 

etc.” 

As to what has been stated by Prajapali ; A king consecrated by 
anointment, ora Brihmaua well versed all round, when seated on the 
seat of justice, should investigate complaints, unperturbed.” ‘Unpertur- 
jQ bed ’ Anidbanah i. e, unarrogantly, this even is intended as laying down 
a command that an anointed king should investigate complaints, and not 
as prohibiting others ; for in that case there would be the incongruity of 
a restrictive exclusion (ParisaukhyS..) ^ Hence also by the Same Author 
has been stated thereafter '. “ In this manner, the Kshatriyas, or the 
headmen ^ iu their own countiy severally ; while in the case of other 
kings, a leading BrUhinana should do (it).” The meaning is that seated 
on the seat of justice, free from arrogance, the Kshatriyas and the SSmantas 
should investigate disputes. Other kings, however, i. e. of the Bi 4 hmaua, 
Vaisya or other castes, for the purpose of accomplishing their duty should 
always invest a leading Bi 4 hraana alone as the investigator of disputes. 
As for the alternative course stated by the same Author viz. “Or a Brlh- 
m ana well vei’sed all round,” that also is not intended as demonstrating 
the right of a Brilhmana, but as indicating that without the king , even a 
well-versed BiAbmana or a Chief Judge may investigate under the king’s 

1 Book II. 1. 2 Sea note 3 on pages 212-213 Mitakshara, Collection Vol. II. (1). 

3 — those who belong to the neighbonthood. One living on 

the border. It also means a feudatory prince as contrasted with a paramonnt sovereign 
It also means a leader, e. g. iu a village, the headman. 



Tn his absence, the Chief Judge 


authority ; as it has been already pointed out ^ before that a Br^hmana 
has no authority to investigate disputes. Hence also Vishnu ^ : “ Or he 

should appoint a Brahmana for investigating disputes.” With this 
import also, Brhaspali even : “ Tlie king should investigate causes or a 

twice-born Chief Judge, by placing before him the principles of justice, and 
abiding by the opinions of the Sabhyas and the S'dsira." This, moreover, 
is an alternative course when the king himself does not look into, and 
then only. To that effect als(^anu : ^ “ When, however, the king does 

not himself investigate the causes, then he should appoint a learned Brah- 
mana for trying the suits.” “ Learned,” i. e. well versed. Hence also 
Katyayana '■ “ One who has studied one branch of learning (only) will not 
know how to decide causes ; the eCore the best of the versatile should be 
appointed by the kings in regard to disputes.” The use of the word 
‘ versatility ’ is with a view to indicate other qualities also. So also it has 
been said : “ One who is not hard, is sweet, of an affectionate disposition, 

born of (a good) heredity, farsighted, energetic and uncovetous also, should 
be appointed by the king in ( the matter of ) a dispute.” Katyayana also- 
“ When the king does not himself decide a cause, then in such a case he 
should engage a Br&hmana who has mastered the S'clsiras, One who is 
vigilant, well-born, impartial, not likely to create distrust, who is firm, who 
is afraid of the next world, devoted to religion, is industrious, and devoid 
of anger.” “ When ” i. e. owing to absorption in another business, is the 
supplement. To that effect also Yajnavalkya ^ “ Unable to attend to 

the administration of justice on acTOunt of other engagements, by a king 
should be appointed to work (in his place) along with the councillors, a 
Br&hmana knowing all laws.” The meaning is that on account of his be" 
ing engrossed in another business weightier than the administration of 
justice, by a king not ( being free for ) investigating causes, with three 
assessors only should be enjoined the Chief Judge, and not along with the 
Am^tya or other ministers. Hence also Manu “ That (one) shall care- 
fully investigate his causes accompanied by three assessors only, having 
entered the leading court, and either sitting or stand- 
Pagb 17* i’^g-” The restriction in the expression ‘assessors 

only ’ is intended to exclude others ; and ‘ by three ’ 
is intended to exclude the number of five or seven. With this very 
1 See p, 26 11. 15 &c. above. ( Sanskrit p. 16. II. 19-20. ) 

2 Ob. 111. 51. S. B. E. p. 20. a 73. 3 Cb. VIII. 9. 

4 Book II 3. 6 Ch. VIII. 10. 

6 See Balambhatti p. 3. 1.^14. I SeaJaimini Cli.XI.I. 

38-46 ( Eighth Adhikarana ) Anandasrama Series Vol. 24 p, 625, 



The Prddvivdka ; who should this be ¥ 


import Vyasa also : “ Since he interrogates with effort iu pursuance ol; 

the point in dispute along with the assessors and by means o£ whicli he 
investigates, therefore he is called the Pftidoivdka ‘ the Chief Judge’.” 
Here Katyayana “ Where a Brstlnnana is not available, there (the king) 
should appoint a Kshatriya or a Yaisya who is learned in law; he should, 
with effort, avoid a Shdra.” ‘ A Brahmana ’ i. e. a learned one. To that 
effect the Same Author : “Where a Vipra is not found who is learned, there 
(the king) should appoint a Kshatriya, or a Vaisya knowing the Dharma 
S'dsira ; one should with effort avoid a Sudra.” In the expression ‘Kshatriya’ 
appears to be contemplated a ‘learned,’ as has, been (the qualification) 
directed to be in the case of a learned Brahmana. In saying ‘with effort,’ 
the Author points out that by non-exclusion, great harm would take place. 
That has, moreover, been spoken to by Manu ^ “ Of a king, for whom a 

Sudra makes the examination of the law, of such a one the kingdom 
sinks low, like a cow in a morass.” Thus, even when a ^ Kshatriya or a 
Yaisya knowing the Dharma S'dsira is not available, a Sudra should be 
avoided. To that effect, moreover, has been stated by the same Author ^ : 
“ A Brtlhmana who subsists only by the name of his caste, or one who 
merely calls himself • a BiAhmana, may bo an interpreter of the king’s 
laws, but never a f5vidra on any account.” ‘ Who subsists only by the 
name of his caste,’ and not one who earns his subsistence on account of 
his learning and character- 

Vyasa, however, states a fault iu accepting a Shdra, in the post of a 
minister even *. “Leaving aside the twice-born, one who looks into 
the causes in company with the Sudras, of such a one the nation will be 
violently agitated, and his force and treasury also will perish”. The 
import is, that therefore, to avoid this calamity, even in the posts of 
ministers and the like, he should exclude the Sfidras. Likewise, by way 
of pleasing the nation, one should have in jihe assembly the 
company of some tradesmen also ; so says Katyayana : “Attended; by a 
number of tradesmen from guilds, and possessing the qualification of a 
good family, character, advanced age, and opulence in wealth, and devoid 
of jealosy”. ‘From guilds’, /• e. belonging to a. group. Likewise, the 

1 See Vyavabarn Hayukba Sk. Text, p, 2. 1. 24. Eogl. Tr. p, 5. 11. ,7-9. 

2 Ob. YIII. 21. 3 Cb. VIII. 20. 

4 sfigruig'^: — Tbe suffix is used to indicate that a person professing or 

preteudiug to be, or calling himself by a name to -wbiob be bas no real title, op 
also used in a similar sense, e. g. qitiifiyq | §rg(qt i 



others also may assist 




Same Author mentions their duty also, “There, the tradesmen should b® 
invested as investigators of justice”. 

Similarly, an accountant and a scribe should also be created by the 
King ; so says Brhaspati : “ The King should appoint two persons 
as an accountant and a scribe, who know the principles ^ of the 5 
science of words and names, Avho have studied the lexicons, who are 
skilful accountants, who are pure, and who are acquainted with various 
alphabets”. Vyasa also : “The King should appoint an accountant 
who is an accomplished scholar of the three sections of the science ^ 
of the heavenly bodies, who can yield a clear result, and who is accom' 
plished in the study and knowledge of the Vedas. He should appoint 
one with a clear handwriting, who am use appropriate words, who ^s 
pure, who can use clear syllables, who has subdued anger, is uncovetous^ 
and who is truth-speaking”. 'Who is an accomplished scholar of the 
three sections of the science of the heavenly bodies’, /. e. who is an ^5 
accomplished scholar in the three parts of the science of Astrology 
viz. Bord ^ , Mathematical calculation and the constituted Texts * • The 
qualification 'accomplished in the study and knowledge of the Vedas’ is 
intended to establish that the accountant should be of the twice-born 
class, as such a one is impossible from among the Sudras and the like. gO 
The scribe also, as he is in company with him should also be a twice- 
born only. Hence also, with a view to obviate the twice-bornness of 
SsldhyapMa, the inclusion of a Sudra has been made by the Same Author : 

“A Sddhyapula should be appointed by the King who would bring about 
the accomplishment of the object to be established, one who is a heredi- 25 
tarily born Sudra, strong, and one abiding by the orders of the assessors”* 

'Of the object to be established’ i. e. such as summoning the plaintiff etc. 
the defendant, witnesses &c. So also Byhaspati : '‘Tor summoning the 
witnesses, the Plaintiff, and the Defendant and for their protection, a truthful 

and confidential man should be appointed, subject to gQ 

Page 18* the authority of the Assessors”. ‘Summoning’, U e- 
inviting to come. The meaning is that one’s own 

1 — Borrodaile translates ; 'Skilled in expounding words’ while 
Mandalik. "Who know the principles of grammar”. 

2 — one well versed in Astrology and Astronomy. 

3 fin — horoscopy. The rising of a zodical sign— ffu g dh mrrawfhRRWj 

). 

4 — a uontinuous systematic collection of texts put together. 
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man -who is bom in a hereditary line, such a one should be appointed by 
the King ( to -work ) subject to the authority of the Assessors. 

In this manner these places of decision of a high type have been stated 
by Manu and others. By Bhrgu, however, has been stated even the 
5 ‘lower type o£ the places of justice. “Bhrgu stated ten places for disputes 
and five ( more ) also, by which disputants having reached a state of 
difference, reach a decision.'’ These fifteen places moreover, have been 
pointed out by the Same Author : ‘‘The foresters, however, should do by 
those of their own, those of a caravan, by the caravans ; the army men 
10 by the army men ; in a town even, by the inhabitants of both. The 
familymen, the leaders of caravans, the inhabitants of towns and villages, 
adopt a place as desired with the consent of both. The Yillagers, 
Townspeople, Associations, Guilds, men learned in all the four lores, 
members of particular groups, families, and members of families, persons 
p5 appointed, and the King likewise”. Here the first five places are for the 
special classes of men such as the foresters and the like only. In a dispute 
between men established in the form of a town, the decision is by the 
residents of the neighbourhood. Men of a family, leaders of caravans, and 
inhabitants of towns and villages, select a place approved of by the unre- 
2Q pentant plaintiff and defendant. The ten places such as the village and like 
others are common. Grdma, ‘a town, or a village’ i, e, people settled in the 
form of a village or town ‘Townspeople’, i, e. the assemblage of the 
inhabitants of a town. Ganali ‘Association’ i. e. a collection of families 
or under the Smrti of Katyayana ‘An assemblage of families, however, is 
2^ called Gam'' ( Association ). ‘Guilds’, (Srenis ) the eighteen lower classes 
such as the washerman, and like others. ‘Men learned in the four lores, 
{. e. men versed in the four branches of knowledge, such as the metaphysics 
and the like. The word ‘also’, cha, in the expression ‘men learned in four 
lores also’, is indicative of a combination of other learned men with the 
3 q men learned in the four lores, as Pitamaha has prohibited one man ( only ) 
from declaring the law ( in the following text ) : “Therefore one alone 
although knowing the rules of laws, should never declare under the law.” 
Varginah ‘members of particular groups’, such as, the gams and the like. 
“The associations ( franas)} unions of heretics also, the Vrdtcis, and the 
35 S'renis, as also those others who are ( members ) of the combinations 
SamCihas, these are called the Vargyas ; so (says) Brhaspati,” vide this 
Smrti of Katyayana. The mention of the name of Brhaspati is with the 
object of pointing out that this tradition about the Gams etc. was well- 
known even before. The association of the arm bearers is ( called ) Yrdta- 
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“The bearers o£ several arms when associated together are called Vrclius'’ 
so, having been stated by the Same Author. Kulilni, families, i. e. the 
sagotras of the plaintiff and the defendant. Ktdikas, ‘of the families’, some 
of the seniors among the goimjas of the plaintiff and the defendant. ‘The 
appointed ’ i. e. along with the Chief Judge, the three assessors. ‘The 5 
King’ i. e. along with the Br&hmanas. 

In this connection Brhaspati ' ; “ Established or stationary, not 

established, under the (Royal )seal, and under the S'dstras, are stated to be 
the fourfold varieties of .courts ; and the members of the SahMs are also of 
the same kinds.” The court which is held at a place like a forest and the like 10 
is ‘not stationary’ or established ( ApralishthitA ). Generally not being 
possible to shift to other places, and in the case of inhabitants of both the 
places and the like, that being absent, it is stationary ( Praiishfhita ). In 
the case of the appointed councillors, moreover, being accompanied by the 
(Royal) signet, Law, and the President, it is MiidrM, under the (Royal) 
seal. In the case of the King, however, being controlled by the S'&stra 
it is S'dstriid (Under the Stlstra). This classification, however, has been 
pointed out by the Same Author -• “The ( permanently ) established 
Pratishthiia ( Court ) is in a town ; in a village is a moving one called the 
unestablished ApmiishthiUl] the one with the Royal signet is joined with a 20 
President ; and that having the King is enjoined by the S'dsiras. ” ‘The 
President’, i. e. the Chief Judge, as he has been invested with tlie power 
of investigating legal proceedings. In his hand, moreover, should be 
given by the King his own signet for the production of the Defendant and 
others; this is inferrable from this ( fact itself ). There the PratishtMtd 25 
and Apraiislifki/A Court should he caused by the disputants 
themselves desiring a decision by payment of money, showing respect 
and the like means, as under the injunction of the S'dsira, in the 
absence of an initiation by the King, there cannot be constituted a 
Court; The one under the ( Royal ) signet, and that under the S'dsira 30 
also are to be organised by the King himself in the exercise of his own 
authority. Therefore, tnere, those desiring a decision have to approach 
him alone, and not to constitute a Court (assembly)- There, Pitamaha 
states the superiority of the Court under the S'&sira, over other kinds of 
Courts : “The disputes which had gone to the first Court, whether in 35 
accordance with the law, or not in conformity to law, if these resort to 

1 See Apararka p. 600. Another reading is 5T(l§Pfl for 5lii%srr ; is 

also another. 
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the King’s Court, these refer to the former plaiutifl’.” ‘hormor 
plaint’, i- (\ the ( plaintiff’s ) first complaint. The use of the expression 
‘King’s Court’, is indicative, by an extended application, of superior Courts . 

Since the Same Author says “What lias been decided 
6 Pagto 1 'J"" ( by a Court ) in a village should go to ( the Court in ) 

the town ; while that decided by ( the Court iu ) the 
town, ( should go ) to the King ; when it has been decided by the King, 
whether a good or a bad decision, there is no revival of that.*’ Narada ^ 
also “The Kulas, S'renis, Pfrja^, an officer appointed ( by the King ) 
jQ and the King ( himself ), are established for deciding disputes ; and among 
these, each succeeding is superior to the one preceding it in the oi'der”. 

Thus in the Smrtichandrika the rule about the Deciding Authorities. 

Now the Law Court — Swadharma-Slhanevasthanam. 

There Katyayana ; “That place is indeed called a Court of Justice, 
2 g where in accordance with a consideration ( of the rules ) of religion and law 
(dharma-idstra) a discriminatory examination of the real point at issue has 
been authorised to be made”. The place where, of the point at issue, 
L e. the fact as set out in the complaint, a discriminatory examination of 
the reality, there the conclusion iu accordance with the Dharma and S'd&tm 
by the deciding authorities is authorised, is set out, that place, is called 
the Court of Justice, by reason of its derivation from the fact that a dis- 
criminatory consideration according to the Dharma S'tislra is authorised- 
Ui, ‘indeed’, indicates that it is well known. 

This Court of Justice, moreover, should be erected in the 

25 Eastern direction. To that effect is Sahkha •. “The Court of Justice 

should be in the Eastern direction ; that, moreover, should be provided 
with fire and water”. ‘In the Eastern direction’, /. e. from the King’s 
palace. Hence also Brhaspati : “The king should erect a residential 
buildiug in a fortress, having water and trees around ( it ) ; ( and ) on the 
3Q eateru side of it (h e. of the house ) should he located the Court-room, 

properly constituted and facing the east. Containing flowers, incense, 

seats, and provided with seeds, jewels, and containing the images, 
documents, and divinities also and likewise provided w’ith fire and water”.. 

The court room designed and constructed in this manner, one should 
gg enter in the monring after offering oblations into the fi.re. So v also Manu 
“ Having got up in the last watch (of the night), having performed the 


1 Intr.YeiseT. 


2 Gh. YII, 145. 
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ablutions, with a concentrated mind liaving offered oblations into the fire, 
and after having worshipped Brahmanas, ( the king ) should indeed enter 
the hall of audience of auspicious signs.” Here, in the expression 
{Archyct) ‘after having worshipped’ although there is no compound, still 
the transformation of the gerundial termination into, ya is not faulty, on 5 
account of poetic license. The conclusion is that the king should 
enter. Hence also Brhaspati : “ Having got up in the morning, a king 
after having performed the ablutions, with concentrated attention having 
properly worshipped with good flowers, ornaments and clothes, the elders, 
the astrologers, the scholars, the gods, the Brithmanas, the family priests, pQ 
and after having paid obeisance to the teachers etc. should enter the hall of 
audience.” Here the construction is that the king should enter. The 
palural number in the word ‘ family pidests,’ is expressive of the act only, 
as in the case of pdkh ^ and not of plurality, as the family priest 
is one. pg 

The king also should enter along wdth the Brtlhmanas and the like, 
to that effect also Manu ^ : “A king, desirous of investigating disputes . 
should enter the hall of justice preserving a dignified demeanour along with 
the Brflhmanas, and also accompanied by ministers versed in ministrations.” 

Here the word cA«, ‘ and also ’, is intended to indicate the chief judge, . 20 
family priest, assessors, associations of trades people, accountant, scribe, the 
steward of justice, gold, Dharinashstras also, of these also, like the 
Brilhmana, there being a use iu regard to the investigation. There the 
use of some has been pointed out in regard to the decision about the 
judges. Here the use of some (others) will hereafter be stated. 2 ^ 

In regard to the entry into the hall of audience, Samvarta states a 
special rule : “ Having offered salutations to the guardians of the quar- 

ters, and entered the spacious hall of audience, a king should give protec- 
tion to the subjects by investigating causes.’,' The 
- Page 20* locative case here is indicative of means. The mean- - , 

ing is that, by means of investigating causes, he should 
offer protection to the subjects. The nse of it as a means may be observed 

1 — Sco Paiiiui IV. II. 49. I Tho Suffix 3T is added to 

indicate plural, collection e. g. — a nob i. e. a colloction of ropes or noosos 
Hi?''. ) i so also — ^henp of gross ; liay-stack. q«TT, qiFqr 

The meaning is that the plural in gniffriu; does not indicate plurality of piersona? 
but plurality of actions or functions. 

- Oh. VIII. 1. _ - - . - - - - 
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mediately by the detection 'oE the offiende’\ -tyhiGh is useful in the matter 
of the governance of the people. 

In this manner hsvi ’ig stated the seating of those who had entered the 
court room, which followed as of course, Briiaspati states the rule as to the 
5 quarters in regard to some ; “ With his face turned to the east shoulil sit 

the king, the assessors with faces turned to the nortin the accountant with 
his face towards the west, and the scribe with his face towards the south. 
Gold, fire, water, and indeed the Dharma-Shtstras also, the king should 
deposit in the middle of these, and religious merit, and also auspices.” 
yf) The seating of others, moreover, should be according to convenience ; as 
there is no rule (in diat Ijehalf). 

In this mannei , an assembly made of the ten accompaniments, help- 
ful in regard to disputes, such as the king and others, is like a sacrificial 
assembly ; so says the Same Author : “ The king, the duly appointed 
15 officer, the assessors also, the smrtis, the accountant and the scribe, gold, 
fire, water, its own officer, these accessory means are indeed ten. The 
assembly in which, with this ten-limbed instrument, a king investigates law 
suits with a determined resolution, that assembly is comparable to a sacri- 
fice.” ‘ Duly appointed office’, h e., the Chief judge. ‘ Its own officer,’ i.e- 
20 the steward of the court. 

The Same Author also states the duty of the accessory members : “Of 
these ten also, the function of each separately has been stated : The 
president is the speaker, the king is to issue orders, the assessors are the 
investigators of the cause, the smrti declares the final decision, the success 
25 (of a party), the grant of relief, and the punishment also ; for the pur- 
pose of the oath, the gold and fire, and for the thirsty and the agitated, the 
water ; the accountant is to calculate the amount, and the scribe to write 
out the judgment and decision. The steward should do the bringing in 
of the opponent and the' councillors, as also of the witnesses, and should 
gQ always guard the plamtiff and tiie defendant (who may be) without a 
surety.” 

The expression ‘ the president is the speaker,’ is intended as a 
rule par ewcellence, since Vasisfatba has stated that “Even the assessors and 
the others also knowing the law must necessarily speak.’’ ‘ The king 
35 to'issue orders,’ this expression is also intended as applicable to (whomso- 
ever has) the capacity for causing money (to be paid), punishment and 
fine to be inflicted, as the same Author has stated that “ the punishment by 
means of a wordy reproof or by the expression ‘ fie’ dM&} ma,y_ be 
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admiinstered by the. Chief Judge even.” Moreover, after stating that 
“ the (person having) authority for giving a decision Is the king, and a 
Brtlhmana of versatile learning ” it has been stated r “ The (right for the) 
punishment or oral reproof, and by the expression d/iik, also have been 
stated to be limited to the Bi 4 hmana only, and the (right for) monetary a 
punishment and the punishment by corporal infliction are both restricted 
to the king.” Of the permanently established and the impermanent coun- 
cillors, however, by reason of the absence of any particular command, there 
is no rule. 

Having seated themselves at an auspicious place, after having yo 
given the decision merely, they may retire, as they have no authority 
either to award punishment or direct a money payment, In disputes 
about heinous crimes, however, they should not even give a decision- 
Hence says Brhaspati : “ Those of the families, associations, guilds and the 

like, who have been duly invested by the king, these should investigate the 15 
causes of men, excepting the decisions about heinous offences.” 

The court invested with the (Royal) signet, however, is equal to the 
assembly of the Brilhmana ; as says Mana ^ : ‘‘ The place where sit down 

Brtihraanas versed in the Vedas and three in number, and also the learned 
man appointed by the king, they regard that as the assembly of Brahman’ h 20 
' Appointed ’ (Pr/iJcrIo) /'. c, invested with authority, L e, in short the 
Chief Judge. 

Among the mhlnjati also, those of the assessors who create in the 
plaintiff and others, satisfaction, such assessors become praiseworthy ; so says 
Vyasa : “ The assessor who causes satisfaction to the plaintiff, the defendant, 25 
the assessors, the scribe, and the spectators also, with passages from religious 

Pagjs 21* literature, such an assessor attains praiseworthiness.” 

Similarly, the Same Author says that tlie assessor who removes away 
doubts from the disputants aud others is their life-giver : “ Of the men 
who carry on a dispute with each other through misapprehension, one who 30 
removes their doubt, that assessor has been declared to be a life-giver.” 
i. e. one who wards off men from a mutual quarrel. Vasishlha states the 
result to a life-giver*. “ That merit which accrues for lifting up a dying 
Brahmana from a pool of water, the same is the merit for lifting up one 
from a dispute at law.” The expression ‘one dying’ is also properly 35 
applicable to the person who is here the subject ^ of comparison. 

1 Cli. VIII.lL ~ 

2 — that 'whiuh is the subject of an iJlustration i, s. the thus 

here the litigant. 
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EenpoHsihilitu for an unjust decision 


Moreover, Brhaspali states tlie result to particulai' assessors : “ Those 
■who are immersed iu the darkness o£ ignorance, and are shrouded under the 
veil o£ suspicion, one who renders these free from distemper with the 
pin ^ of the collyrium of knowledge, such a one obtains fame here, and 
5 also honour from the king, aiid a ( lasting) place in heaven also. Casting 
off avarice, hatred, and the like, one who reaches the decision of the cause 
by ( following ) the rules kid down in the S'dstra, to such a one accrues 
the fruit of a sacrifice.” 

For those, moreover, who make a decision by transgressing 
10 the /SMs/rk eoramauds Katyayana states the sin (accruing) to these : 

“ Where a decision has l)een given by the councillors ( Sahhyas ) by 
transgressing the rules of justice ( Nydyasdstra ), there justice ( Dharma ) 
being destroyed by injustice (Adharma) will destroy, (them ) (and there is ) 
no doubt.” Similarly also a sin has been pointed out by the Same 
15 Author for not warding off a king intent on ( doing ) injustice : 
” The nrembers sitting iu court should not tolerate, one who is set about 
( doing ) an injustice ; those who tolerate, fall along with the king into 
the hell with faces turned downwards.” Therefore he should not be followed 
by the members of the Court, so says the Same Author ! “Those members of 
20 the Court in such a case who follow him even though he proceeds unjustly, 
these even themselves become participators iu it ,* and therefore the 
King should be admonished by them by degrees,” From the expression 
{S'anaV}) ‘by degrees’ a contradictory statement for fear of sin, may not be 
made at that very time but in course of time. Hence also has been stated 
25 by the Same Author : “Having come to know that the mind of the King has 
swerved from the path of Justice, at that time what is agreeable to him 
may be stated ; a councillor does not become a sinner on account of that.” 
Manu ^ , however, states a sin for those councillors who do not make a 
protest against an unjust decision being given: “Where Justice is des- 
30 troyed by injustice, or truth by falsehood, while the councillors are sitting 
iu the Court and looking on, there the Councillors are ( also ) destroyed.” 

‘ While looking on,’ in this, the genetive case is used to indicate dis- 
respect ^ . 

Hq: II 58. 

2 Ch. Vllk 14. 

3 TO — ^Panini II. 3. 38. For other uses of the Oase see II.3, 39, 

40 and 41, _ 
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MoL’eover, foi’ a decisioa at law by tlisregai’ding some of tlie 
councillors, a sin has l)een pointed out by the Same Author ^ : “ But where 
justice wounded by injustice, remains in a Court-assembly, and they 
do not extract the dart from it, there the Members of the Court also are 
wounded ( by the dart ). ” The non-i’emoval of the dart is determined 5 
also by the absence of the consent of all the councillors. So also 
Narada ^ : ‘‘ Where all the members of the judicial assembly opine ‘ this 

is right,’ that decision becomes fi’ee from a dart ; otherwise, however, it 
has a dart in it.” Therefore, for self-protection, justice must never be 
wounded ; so says Manu^ ! “Justice being violated, destroys justice; 10 
being preserved, preserves ; therefore, justice must not be violated, lest 
violated justice destroy us.” Moreover, for avoiding the degradation to 
the Vrsliala's '' status, one should secure a non-violence to justice ; so says 
the Same Author ® : “For indeed, divine justice is ( said to be ) the 
(sacred) bull ( Vrshcf) ; one who causes obstruction to it, such a one the gods 15 
consider to be Vrshala ; therefore, one should not violate justice.” Alam, 

‘ obstruction ’ i. e. transgression. Harita, however, states a hell for a 
Vrshala “As a blind man. eats a thorny fish, so does one who being in an 
assembly speaks in ignorance in distortion of the real fact.” 

Page 22 * Here Narada ‘ : 20 

“Therefore, a member of a judicial assembly, having entered the court, 
freeing himself from attachment or hatred, should so make a declaration that 
he may not fall into a hell.” What kind of declaration ( should it be ) for 
the avoidence of a hell ? So srys the Same Author ; ’ “ In proceedings 

correctly decided, the members of the court attain purification- Indeed^ 25 
their innocence depends upon the justice of their decisions ; therefore one 
should declare justice alone.” ‘ Their’, i c., of the decisions. Katyayana 
also : “ A councillor must necessardly declare an opinion w'hich is in 

consonance with Dharma ( law ) and Artha ; if the king do not lisren, the 
councillor, however, becomes blameless on that account.” ' In con- gQ 
sonance with Artha' i, e. containing the principles of the science of 
politics. Manu * also : “ The king, however, becomes blameless, the 
councillor is freed, the sirr accrues to the perpetrator, where one deserving 
of censure is censured. Either the court must not be entered, or the truth 
must be spoken ; a man who either speaks nothing, or speaks falsely; gg 

1 Ch. VIII. 12. 2 Ink. III. 23, 3 Oh. VIII. 15. 

4 — Status of a Vrshala or SMra. 6 Oh VIII. 16. 

6 Ink. HI. 15. 7 Ink, IV. 7. 8 Oh. VIII. I9j 13. 
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Pwiislmmt far the Qomcillors 


becomes sinfal (guilty).” As to what has been stated by him'^ : 
“ One should speak the truth, one should say what is pleasing ; one should 
not utter a disagreeable truth,” that has a reJierence to otlier than one 
giving a decision ; since it has been stated that in such a case without 
5 partiality, an unpleasant declaration may even be made. 
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In this way in spite of the rule as to immunity from any benefit or dis- 
advantage, a councillor who under the influence of an intensive passion or the 
like, declares a decision of a dispute contrai’y to the Smrti, Usage or Justice, 
for such a one Narada ^ propounds a punishment : “ Whether through 

passion, or through ignorance, or out of avarice, one who pronounces a 
perverse judgment, such a Councillor should be regarded as not a member 
of the Court ; and such a sinner, one (i. e, the king) should punish severely,” 
Katyayana also ; “ Through friendship, or through ignorance even, or 

through infatuity also, there the councillor is guilty of a false declaration ; 
such a councillor has been declared to be liable to !)b punished”. ‘Friend- 
ship ’ i. e. attachment ; ‘ infatuity ’ /. e. distorted knowledge. 

Here, one declaring a false decision under the influence of passion, 
avarice, or through fear even, should be punished with an amouirt which, 
is double that of the fine ( prescribed ) for a defeat in the dispnte ; so 
says Yajnavalkya^ *• “Out of passion, avarice, or even through fear, 
councillors acting in departure from the rules of the Sinrts or from a 
similar cause, should each be separately punished with a fine double that 
in dispute.” In a dispute, the punishment Avliich accrues upon a 
defeat, the double of that should he be compelled to pay ; this inter- 
pretation which is according to the opinions of many commentators should 
be accepted ; and not, moreover, double the amount in dispute, as is the 
import of some commentator, as it .would not be proper. The impro- 
priety, moreover, has been explained by maiiy commentators, and so is 
not stated here again through fear of prolixity. 

In the same manner also should be punished those who give a false 
decision under the influence of infatuity ; so says Katyayana : “ After 

correctly understanding how to decide the cause, a councillor should 
thereafter' declare the decision ; he should never declare a false decision. One 
who ( so declares ) becomes liable for a double fine.” 
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Those, however, who declare a false decision through ignorance or anger, 
in the absence of a particular rule, the text of Brhaspati stated generally in 


1 Oh, lY. 138. 


2 latr.I. 67. 


3 Book II. 4. 
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regard to the councUlors applies in such a case. “ The Councillors who 
declare an unjust decision, similarly those who live upon bribes, as also 
those who commit a breach of trust, all these should be expelled.” ‘ Those 
who live upon bribes,’ has a reference to others than the councillors, as in 
the text of Vishnu “ Of false witnesses, the entire property shall be -5 
confiscated ; as also for councillors who live by bribes, ( the punishment 
of ) the confiscation of the entire property having been stated in regard to 
the Councillors." 

As for what has been stated by some that for a false statement, under 

the text of Manu^ “If, however, through ignor^ 10 

Page 23^ ance, they are punishable with a thousand," a differ- 
ent punishment from two hundred- etc. has been 
stated, that is intended to state that under the rule of Yajnavalkya that a 
double punishment occurs only for (acting, through) passion, a different 
punishment is to be sought in case of ignorance etc., and not for demon- 15 
strating the punishment of two hundred or the like upon the strength of 
the text of Manu. In the text “ They declare that the wise have prescrib- 
ed these fines for perjury." Manu’ having declared in the summing up 
that the text has a reference to offences by witnesses. Therefore the 
punishment under the text of Brhaspati in case of ignorance etc, should be 20 
taken as having a reference to councillors. 

The Chief Judge, or the councillors are to be punished even for hav- 
ing mere conversation in a secluded place with a claimant before (the 
declaration of) the decision ; so says Kalyayana ; “ If while a proceeding 

is yet undecided, a judge holds conversation in secret with a claimant, 
he becomes certainly punishable, and the councillors also ; and no doubt.” 

The Same Author says that if a fault of a councillor is discovered after the 
decision, he is to be compelled to pay a fioe ; “Whatever loss has been 
suffered through the fault of a councillor, should be made good by the 
councillor at that time ; but one should not disturb the decision of the gQ 
matter in dispute between the parties." The meaning is that one should 
not revoke a decision made even by a vitiated councillor ; but what loss 
has been suffered on account of the fault should be caused to be paid. 

Narada ^ states the faults in a councillor : “ Those members of the 

court who, after having entered it, sit mute and meditative, and do not 35 
speak when the occasion arises, are liars all of them.” * When the occa- 

1 Ch. V. 179-180. 2 See Oh. VIIL 121. 3 Ch.VIII. 122. 

4 Ink. III. 11, 



The vow of Yaimfor the King 


sion arises’, i. e. a proper one. Also; ^ “ That is not a judicial assembly 
■where there are no elders ; they are not elders who do not speak (accord- 
ing to) the law. That is not (according to) law, where there is no truth ; 
that is not the truth which is vitiated by fraud.’’ ^ 

Thus in the Smrtichandrika, being seated at a Court of Law. 

Now the Law regarding the Trial. -4^ 

There Katyayana : “The king attired decently, after having gone to 
the assembly chamber, composed in mind, and standing or seated with his 
face turned towards the East, should investigate causes of the litigants 
along with the elders versed in the three lores, and also with ministers 
knowing the law.” As it is impossible to function standing and seated both 
simultaneously, an option exists. Hence also Manu ^ : “ There, either 

seated or standing, raising his right arm, without ostentation in his dress 
and ornaments, he should investigate the causes of the suitors.” This 
option as to standing and sitting is intended as a prohibition against 
sleeping or moving round. The expression ‘ raising up the right arm,’ 
is with a view to regulate that in an assembly of the Br^hmanas, the 
(upper) covering cloth also should be put on as by the right. ^ To 
that effect also Another Smrli : “ In an assembly of the BrElhmanas, how- 
ever, one should raise up his right arm.” The expression ‘ Having put 
on an unaustentatious dress and ornaments ’ is intended as a prohibition 
against arrogance. So also Prajapali : “A king who has been duly anointed, 
or a Brahraana who is well-versed, when seated on the seat of justice should 
investigate disputes unelated.’’ ‘ Unelated ’ i. e. unarrogautly. The 
use of the word ‘ unelated ’ is also used as indicative of ( absence of ) 
jealousy. To that effect also Narada : ^ “ Therefore, having reached the 

seat of justice, devoid of (any feeling of) jealousy, he should be even towards 
all beings, following the vow of Vaivasvata ”. ‘ Vow of Vaivasvata ’ i. e. 

the rule followed by Yama® . That, moreover, has been pointed out by 
the Same Author ’ : “ As Yama regulates at the proper 

Page 24* time both the friend and the foe, in the same manner 
should the subjects be restrained by the king ; this 

1 Intr. III. 18. 2 — any circumvention ; deceit. 3 Ch. VIII. 2- 

4 after the manner of the sacred thread being .put on by the right — ■ 

( see — 

5 Intr. I. 34. 

6 The God of righteousness who deals out evenhanded justice to all souls. 

7 — ^Not found in tbe published edition.— 
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indeed is the vow of Yama.” Yajnavalkya^ also; “Therefore, like 
Yama, the overlord after discarding likes and dislikes, should conduct 
himself after the manner of Yama, subduing anger and restraining the 
organs.” The use of the word ‘ anger,’ is indicative of ‘ avarice ’ also. 

For, the Same Author ^ also: “ The king, divested of anger and avarice, 5 
should administer justice along with learned Brfihmanas, in conformity 
with the principles of legal science.” The expression ‘ in accordance with 
the principles of legal science ’ is intended to exclude the principles of 
politics, such as those prescribed by Usanah and others, and not however, 
for excluding the principles of politics in accordance with political science 10 
which is included in the science of legal principles, since says Narada: ^ 

“ Without deti'iment to the principles of legal science or the political 
science, a king should carry on the investigation of disputes attentively and 
skilfully." 

The Bharma S'dslras have been pointed out by Pitamaha: “ The four 15 
Vedas with the Afigas, the Mimdiisd, the Smrlis likewise ; these are the 
Bharma S' dsiras ] tks Furdna and the philosophy.” The S'mrii 

referred to here as a distinct source is the Ariha S'dsira i. e. Foliiical 
Science, where (the consideration of) Artha is given prominence. That, 
moreover, has been pointed out in Bhavishyat Purana : “ The use or non- 20 
use of the six means according to the importance of the object, the 
utilisation of the means such as peace and the like others, either collectively 
or separately, the appointment of presiding officers, the uprooting of 
thorny objects ; this smrti has been called a drshtdrihd-one bavin r a visible 
purpose — by the sages, 0 elder brother of Garuda.” This is merely an 25 
illustration of a drshtdrtha Smrti. Thus the meaning is that the science of 
Polity which treats of peace, war, and the like topics, is a Smrti with a 
visible purpose. This (rule of) following both the sciences, is only applic- 
able where there is no mutual contradiction between the two. To that effect 
Narada ‘‘ : “ Where the S'dsira and the Artha S'dsira nr e at gp 

variance, one should discard the dictates of Artha S'dstra and follow what 
is stated in the Bharma S'dstra." Hence where, by the declaration of the 
success of one, the securing of a friend occurs as stated in the Artha S'dstra 
(but) in opposition to the way of the Dharma, there, by discarding the 
securing of :a friend, the success of the other party alone should be g- 
declared. 


1 — Not found in the published edition. — 

2 Book II. 1. 3 Intr, 37. 


4 Intr. 39, 
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When a conflict among smrlis, Nydga 


Where, moreover, there is a contradiction between two srartis, there 
states Yajnavalkya ; ^ “ Where two smrtis conflict, principles o£ equity as 

determined by popular usage shall prevail.” The meaning is that where 
there is a conflict between two smrtis which liave ktiii £or their basis, 

5 (there) such a result should be obtained as would work an adjustment of 
the two on the strength of the rules of logic as to relevancy and non- 
relevancy as deduced from popular usage. In this manner, even when 
there is no conflict, such dictates of sdstra alone should be followed as are 
supported by the rules of justice ; so says Brhaspati ; ‘‘ By a sole reliance 

10 upon the s&sira, should not a decision be made ; for, a deliberation | 
devoid of reasoning, leads to a frustration of Dharma." Hence, it comes 
to be stated in terras that one should decide by a resort to the import of 
the sdstra only, when supported by (rules of) logic. It has also been 
stated by'ljaulama : ^ “ For arriving at a judicial decision, rules of logic 

15 are a means.” ‘ For arriving at a judicial decision,’' /. e. for arriving at a 
legal decision. So also Another Smrti; “ One who investigates by means of 
reasoning, such a one comes to know the Dharma, not any other.” There- 
fore one should not decide all at once ; so says Pitamaha t ‘ ‘ Untruths 
plausibly appear like truths, while truths look like untruths, owing to cir- 
20 cumstances creating suspicion ; therefore it is proper to make an investi- 
gation.” Narada ^ also: “ The •firmament has the appearance . of a flgit 
surface, and th«r fire-fly looks like lire ; yet there is no 
Page 25* surface to the sky, nor fire in the fire-fly. Therefore 
it is proper to investigate ' a matter, even'' though 'it 
25 should have happened before one’s 'own eyes^ One who delivers his 
opinion after he ^ has investigated (the matter) will not violate justice. 
One ® who has not committed theft, comes to be (declared) a thief, 
while a thief comes to be regarded as a non-thief ; although he had not 
committed (any) theft, mdndavya ‘ was found to be a thi e£ at a trial. 

1 Book II. 21. 2 Dh. S. Ok. II, 23-24. i" Intr. 72. ^ 

4 The original ia crd^ ^ sjitK Dr. Jolly’s translation ia “one 

who does not deliver his opinion till he has investigated the matter” etc. 

5 This and the following verses are not to be found, in Dr, Jolly’s Edition, 
They are found in the Trivendrum edition of N^rada as Verse 36 on page 9, and 
Verse 36 on page 8. 

6 Min^avya was wrongly dealt with as a thief. There are various versions 
of this episode in the several Puranas. According to the Markandeya ( Oh. 16. ) 
and the Gamda ( I 142 ) he was impaled under a charge ^f theft. The Padma 
Pitrapi ( 141, 151 ) states that he was suspected of a horse theft. In the Skanda 
Pvram ( V. 169-172 ) ornaments of a woman, and Kings wealth ( VI, 167 ) are the 
subjects of theft. There is a well known Rshi of that name in the Vedic literature. 
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The divine dharma indeed is very subtle, diSicult to be seen, difficult to 
be investigated ; hence the course of justice should be conducted by a visi- 
ble path,’’ ‘ Surface,’ i, e. the earth’s surface, ‘ At a trial’, i. e. by the 
particular variety of a decision known as judicial investigation {Vyavahdra). 

‘ A visible path’ i, e. clear way, Manu '■ also s “ As a hunter traces the 5 

lair of a (wounded) deer by the drops of blood, even so the king shall dis- 
cover on which side the right lies, by inferences (from the facts) (44), 

By external signs let him discover the internal disposition of men, by 
their voice, colour, motions, aspect, eyes, and gestures also,” Yajnavalkya^ 
also : “In the case of an^sault for which there were no witnesses, the 10 
investigation should be carried on by means of marks, probabilities, popu- 
lai’ report, and the like, for fear that the marks might have been counter- 
feited,” The meaning is that in a case of an assault for which there exist 
no witnesses, one should not decide merely by signs like a wound or the 
like, because of the possibility of an artificial wound, but that the case 15 
should be investigated by regard to probabilities etc- So also Narada ^ . 
“Some one might, by making a mark upon himself and through hatred, 
cause trouble to another ; in such a case, the investigation should be by a 
resort to reasoning, motive, the subject matter, and past relations (between 
the two),” ‘ Mark,’ such as a seat or the like. ‘ Eeasoning,’ i. e. inference 20 
from circumstances. Motive,’ logical inference. ‘ The subject,' i, e,, 
the cause, ‘ Relation,’ i- e. context ; or previous quarrel. ‘ The investiga- 
tion ’ i. e. with a view to decide the dispute in accordance with actual 
happenings. Hence also YajSavalkya : * “ After discarding all circum- 

vention, the king should decide disputes acco rding to tne actual facts ; for 25 
even a real claiitr(teged~dn' actual facts), if not properly, presented is likely 
to be lost in a judicial proceeding." The meaning is that there being an 
absence of certainty about documentary and other evidence, the case set up by 
the plaintiff or the defendant, although (it may be) true according to actual 
facts, is lost in the trial ; and it is for this reason that he should pursue 30 
actual facts. Narada® also: “The king having the means of justice, may 
indeed neglect incorrect statements if made ; he should pursue facts alone ; 
since prosperity is based on justice.” '‘Statements’ {S'ishlam) i. e. declai’a- 
tions made by^the plaintiff and the defendant. The meaning is that here 
one is not to pursue the rambling prattles of an individual, but that as far 35 
as may be possible one should pursue the real truth- When, however, it is 


1 eh. Vni. 44; 26. 
4 Book II. 19. 


2 Book II. 212. 
5 Intr, 31. 


3 Ch. I. 176. 
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When no Text, the Local usage. 


not possible entirely to trace the actual facts, then by resort to circumven- 
tion even, a decision should certainly be made to depend upon witnesses 
and like other means of evidence. So also has been stated by the Same 
Author:^ ‘‘ Because it may be founded either on truth or on error, there- 
5 fore it is said to have two results.” By Gautama^ also has it been stated: 

“ In cases of dispute, the truth shall be established by means of witnesses^” 

‘ By means of witnesses ’ is intended by implication to include other means 
of proof. Hence also Manu ^ : “ Every day, in accordance with the prin- 
ciples of local usages, and also the dictates of S'A&tra, all (cases) which have 
10 been set out under the eighteen titles of law.” i, e. the supplement is 

that the cases set out (under the titles) should one look into these, 
in the absence of the dictates of the sdstra, one should decide by means of 
local usages. To that effect also Katyayana t “ The decision of a king 
based on his own opinion (merely) where a text is available, leads away 
from heaven, threatens the ruin of the people, may bring on clanger from 
the army of an enemy, and may reduce (long) life and 
Page 26 * virility. Therefore a king should decide cases in 
accordance with the rules prescribed in the khira ; 
when, however, there is an absence of texts, he should cai-ry out according 
20 to the local usage of all the people.” ‘ Bring on danger from the army of 
the enemy ’ i. e. may create danger as emanating from an enemy’s army. 
‘-Texts ’ {Vdkijcm) i e. authoritative texts (sdsiram). 

Of l oca( Usap'e also, the Same Author states the characteristics : 
‘‘ In a particular region, whatever rule has been in force for a long 
25 - time, without being opposed to the S'ruti or the Smrii, that is called 
the -local usage- (of the region)”. That, moz’eover, should be caused 
to be incorporated in a book j so says the Same Author : “ Whatever 

rule of adjustment has been settled in accordance with the agreement 
of the ( people of the ) region, should always be preserved in writing 
30 sealed with the royal signet; should be preserved with effort like 
S'dstra ; and one should decide after a proper appreciation of the same.” 
The expression ‘ the same ’ is intended to indicate the rule of an 
adjustment approved of a family and the like also. Hence also Pitamaha : 
“ Whatever the best -practice, whether in accordance with law, or not 
according to law, that is declared to-be usage by reason of its being prac- 
tised by the families &c. and the country. Transactions between the inhabit- 
ants of a village, colony, town, guild, caravan, and an army should be 


I Infcr. 29. 


2 Lh. S. Ch. XIII. 1. 


3 Qb.yill. 3. 
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decided by regard to usage, so says Brliaspati.” This has a reference to 
disputes mutually among the inhabitants of a village etc. In regard, 
however, to a dispute between these and others, a decision should be 
reached according to the dictates of the S'dstra alone. To that effect, 
moreover, the Same Author : “ In the case of the inhabitants of a country, ,5 

city, colony, town, or village, by their own conventions ; (and) by regard 
to the Dharma S'Cisira, in disputes of these with others.” 

Where, however, these means (of proof) do not exist, there the 
decision shall be according to the order of the ' King ; so says the Same 
Author : Where no document exists, nor possession, nor also witnesses, IQ 
nor is also a resort to an ordeal possible, there the King is the authority”. 
Those disputes of a doubtful character which cannot be determined, in 
the case of these, the King is the authority, since he is the master of all. 

Here, moreover, Harita : “That decision which has been declared 
according to the dictates of the Dharma S'dsira, which is characterised by 15 
a conformity to the usage of the good men, and which, moreover, is 
uncontaminated by circumvention, such a one is a legal decision”. ‘Legal’ 
{DhrdmikiJi), i.-e. not swerving from (dharma) legal principles. 

For a King investigating in this manner, Narada^ states the fruit i 
“For a King who self-restrained, decides disputes according to law, seven 20 
good qualities become manifest, like the seven flames from fire”. The 
meaning is that like the seven flames of fire, the seven good qualities arise- 

The good qualities states the Same Author^ : “Religious merit, 
worldly gain, fame, respect among men, favourableness, reverence on the 
part of his subjects, and an everlasting residence in paradise”. ‘Respect’ 25 
f. e. esteem among men. ‘Favourableness’ (tlpa^fmAa)^ i. e. a place of 
resort. ‘‘By restraining the sinners and by protecting the good. Kings 
are always purified, just as the twice-born ( are ) by sacrifices”. Yajna- 
valkya"* also : “He, the King, who punishes the punishable properly, 
and executes those deserving capital punishment, shall be deemed to have gQ 
performed many sacrifices consummated with rich gifts. Thus bearing 
in mind, equal to the sacrificial, separately should he personally attend to 
the judicial proceedings every day in the company of Councillors”. ‘Every- 
day’ — this expression has a reference to days other than the fourteenth, and 
the like others. For to that effect Samvarta : “The fourteenth, the new Moon 35 

2 Infcr. 33. 

4 Achara 339, 360. 


1 Intr. 32. 

3 Dr. Jolly translates as 'conquest’. 
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Good and bad days and periods 


day, the Full Mooa day, likewise the eighth — on these days one should 
never hold judicial investigations at all”. On days other than these even be' 
fore the midday only. To that effect Brhaspali : “In the forepart of the day^ 
having taken his seat in it, accompanied by aged ministers and dependents, 
5 he ( the King) should interpret the meaning of ancient 

Page 27* Parana, Dharmas&stra, and listen likewise ; and should 
oarefully consider administrative matters, surrounded 
by three Councillors”. ‘In it’, i. e. in the assembly room with the characteri- 
stics as described. In the forenoon also, after the four ghatijc&s only t 
10 as that period is intended for the fire-sacrifices. Hence also K^ayana 
“That portion of three parts which occurs after the first eight parts of a 
day, such a period is considered to be the best in the S^dsiras for judicial 
investigations”. In this portion of three periods one should always investi- 
gate. So also Pitamaha : “The writer, the accountant, the S'dsira, the 
15 Warden, the Councillors, gold, fire, and water, thus of eight parts is declar- 
ed to be the means ; by resorting to it, one should always inquire into a 
matter (in company) with the citizens”. The use of the word citizens is 
intended as indicative of all people included in one’s kingdom. To that 
effect also Manu : “ Being seated there, he shall give satisfaction to all 

20 the subjects (as approach him ) and dismiss them”, ‘There’, i e, in the 
judicial assembly. 

In regard to the subjects also, one should not decide after 
himself creating disputes. To that effect also is Pitamaha : “But he 
should not investigate after starting it himself or through his man”. By 
25 the' expression ‘his man’, the prohibition here is in regard to an affair 
started by a man under the orders of the king ; and not for that 
started by any man. If it were so, there would a prohibition of matters 
started by a party or a person connected with him, and so the investiga- 
tion itself of disputes would come to be prohibited. Hence also the man 
30 has been particularly characterised by Manu ^ : “Neither the King nor any 
servant of his shall themselves cause' a lawsuit to be started”. The 
supplement is, i. e. of men between whom there is no dispute. To that 
effect also Narada s “But a King either under pressure or through greed 
for wealths should never cause to be started suits by men between whom 
gj there was no dispute”. ‘Suits’ L e. disputes. So also, even a dispute 
although started by the subjects, but about which a complaint was not 
filed by the party or some one connected with him, but somehow having 


1 Ob. YII. U6. 


'2 Ch, Vm. 43. 



&ing should not inifiats disputes 




come to know, he should not admit. So says Manu^ 5 “Nor should he 

swallow somehow that which has not been brought by some other persons.” 

‘Not brought’ i, e. not made the subject of a complaint. ‘Anyhow,’ i. e. 
out of prejudice or the like. Hence also Pilamaha : “Not through 
prejudice, nor through avarice, nor through anger, should a king clutch 5 

at disputes not advanced by others ; nor also even of his own will”. 

‘By others’ i. e. by the complainants. Here the Same Author states an 
exception : “Circumventions, as also offences, and those matters likewise 
which are for the king ( to investigate ) ; these, however, a king should 
take up himself without a complainant”. 10 

There the Same Author details the ( cases of ) circumventions 
( ChhaWni ) ^ : “A way-layer, one threatening with the hand, 
one trespassing over a wall, the destroyer of a drinking fount, as 
also of a dwelling place ; the supplier of destructive weapons, and 
one who discloses the royal secrets ; one who unauthorisedly enters the 15 
harem, a dwelling house, a treasury-room, the kitchen, as also 
one who stares at a meal. One intent on throwing dung, uritje, phlegm, 
and wind, or sitting on the hams in a fixed posture in the presence of the 
king ; one obstructing a front seat ; also one who enters putting on a dress 
far in excess of the king’s ; one who enters by a wrong way, as also one 20 
who enters at a wrong time. Using the bed, the seat, and the sandals, seat- 
ing oneself upon the bed and the seat, and w'hen the king is sleeping nearby 
one who tarries about ; one who resorts to what is disliked by the king ; 
one taking a seat without being offered, as also one who puts on clothes, 
ornaments, and gold also. Taking by oneself, one who takes a beetle and , 25 

1 Ch, YlII. 43 (2). — Medhatithi givea two 

interpretations of n%rr. (1) — swallow t. e. hush up, or as he puts it, ^ 

(2) Should not accept money other than that under dispute; cp also Katyayana cited 
in Vyavahara Madhava and in the Commentary of Raghavananda. Medhatithi states 
an exception viz. a theft or a similar act affecting the public. In the the 

reading is ^ ^ and all the Commentators have followed this reading. The 

Author of the Smrtiehandrika, however, reads 3iini?rT. Acaording to the above readings 
it would mean that complaints ’edged by others should not be pushed up. The reading 
in the Smrtiehandrika would mean that unless “complaint is made, a king should not 
clutch at a dispute”. Here the literal meaning in the Dhatupatha (wnfuf) would 
be appropriate. The text of Pitamaha cited further on has the same sense, 

2 eJcTIH — T his word iS used in legal treatises in several senses. Fre- 
eminently, it is used to indicate 'error, fraud, or circumvention’. See Narada 
Iutr.J.31„ also Yajfi.,J[L_ia^. JJexe, it appears to ha used in the sense of ofiejioes 
within the special originating jurisdiction of the King. ‘Excesses’ . 
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The Qhhalas. Offences exclusively for the Hugs' jurisdicHoU 


eats it. ’ One who speahs without being authorised, as also one who 
makes complaints against the king. One putting on one cloth, likewise 
one who has not eaten, one who has tattooed bis body in various colours, 
as also one who wears a garland, and one who blows 
6 Page 28 * out the upper garment. One who enshrouds his head ; 

one who is intent on picking out holes. One who is 
intensively attached, one whose hair are loose; also one who pulls out the 
ears and the eyes ; as also one who grinds his teeth, who cleans the ears 
and the nose — these fifty kinds of actions in the presence of the king are 
10 regarded as circumventions {Ghhal& ni) ” Sleeping in the bed of a king, as 
also seating on his seat, putting^drTliis sandals, are the three excesses. ‘Of 
clothes and ornaments also &c.’ i e. one who takes ( these ) without being 
given. The twice mention of the expression ‘With hairs loose’, is intended 
to include a barber also. The rest is clear in meaning. 

Narada ^ states the offences J “ The (habitual) transgressors of 
commands, murder of a woman, mixture of the carnas, intercourse with 
another’s wife, theft, pregnancy also without a husband, abuse, speech 
which should be avoided, assault also, causing abortion of a phcetus. 
These ten (kinds of offences) also.” The suggestion is that these the king 
2Q should investigate even without any complainant. Likewise also Saipvarla: 
“ Arrest, obstruction in the way, and where there is pregnancy without a 
husband, by himself should the king investigate, even without a complaiu- 
' ant. Of one who has visible immense wealth, but the source is not visi- 
ble anywhere, the king himself should investigate, even without a corn- 
25 plainant. Interrupting a meeting, cutting up of trees, destruction of crops 
also, the king should himself investigate even without a complainant. A 
maiden-lifter, a sinner degraded br^hmana engaging in other’s property 
disputes, the_king should himself try. In the matter of the tax con- 
sisting of the one- sixth, that which cuts open a path, apprehension of 
30 theft from one’s kingdom, violation of other’s wives, the destroyer of 
, cows and briihmanas, as also that which is destructive of the crops — these 
ten (kinds of) offences, the king himself should investigate.” The meaning 
is, that there i. e. in arrest etc. the ten (kinds of) offences, the king should 
investigate suo notu. Here, the use of the expression ‘ obstruction in the 
35 intended as indicative of subventions ; of the inclusion of those 

enumerated m the ten (kinds of) offences, is intended as indicative of 
’ those. The expression ‘destructive of crops,’ however is indicative of topics. 


1 Not found in the published edition, of N^ada. 



Topics cognizaJjle by the king directhj. Stdbhaka and SHchaka 
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All these heads, moreover} have been pointed out by Pitamaha : 

“ The eradicator, the crop-destroyer likewise, the incendiary also, the vio- 
lator of a maiden, one who conceals a deposit ; one who breaks up the 
thorns upon an embankment, as also one who trespasses upon a field ; the 
destroyer of a pleasure-garden, likewise the poisoner, one inciting hatred ^ 
against the king, likewise one who breaks open his seal, as also one who 
divulges his secrets, and one who sets free a prisoner ; one who 
accepts possession and fine, a donation, and also an increase, one who con- 
ceals the drum proclamation, ownerless property, as also property appro- 
priated by the king ; as also what brings about the destruction of a limb ; 10 

these twenty-two topics, the learned declare as cognizable by the king.’* 

In this manner, acts of circumvention and the like, should be investigated 
by the king after having come to know of these directly or through an inform, 
er stobhaka), or an intelligence officer Sthihaka). It should thus 

be understood that in regard to other topics, after having cognition of 15 
these from the litigants or persons connected with them, and not otherwise. 

KSlyayana ^ states the characteristics of a Siobhaha (private informer), 
and a Stlchaka (Intelligence officer): “ One who with the sole motive for 
gain, and instigated by lucre, first gives information of what is censm’ed 
by the 8 'dsim, such a one is called a Siobhaka. One who has been appointed 20 

by the king himself for detecting the faults of others, and who after 
coffiing to know, reports to the king, such a one is called the Stichaka : 

‘ With the sole motive for gain ’ ( Arthamukhyah ) i. e, who is pro- 
minently intent on making money. 

Pagk 29’*' 2& 

In this connection Harita : “After knowing the S'dstras, the laws of 
the Varms, as also of the common people his subjects, and also the chara- 
cteristics of VyavaMra, the king should act according to all that”. The 
Prakrtis^ — the common people have been pointed out by Pitamaha : 

1 M. M. Kane in his compilation of Katya yam reads UfTt ( P. 8 ) and 

translates being urged by the King’. This" reading is not given either in the 
Mysore edition, or in ‘Collections’. 

2 — This word is used in various senses in the Sanskrit literature, 

1 (^i^r) In the present case it is used 

to indicate citizens outside the three varnas, as has been made clear by Pitamaha in 
his test quoted above, |i The term proletariat comes 

very near the idea underlying this word characterised by Pitamaha as ^ 

5 I 'Pbe ''nox^ proletariat has been pointed in dictionaries as a term used 

by modern Socialists and Communists for the whole body of wage-earning workers 
regarded as exploited by capitalist employers and the ‘bourgeoisie’. The word also is 
^8§d in the seo^e of hwlc varieties, gg See Yajn. ^cbara 353, , . .. 



The Prakrtis — the Proletariat 
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“-The washerman^ , the hyde-maker, an actor, the basket- maker also, 
a fisherman should also be noticed, the Mlechhas and the Bhillas likewise 
also, the weavers ^ (a), the Sihiravas (ja), the hunters (c). The Rastas (d), 
The Ldhshadrus (e), the Ghatiilcas(t)^ the Kosedikas (g), the AhUrapadas (h), 
'5 The Mdiangas (i), the Andopas (j), and the Gopakas (k). These eighteen 
are the prakrtis ( ) declared by the wise ; but they are always placed 
outside the Varnas and the Mramas ( orders ),” 

The Characteristics ^ of Vyavahdra, n:ioreover, have already been 
described in the first Chapter. Mann * also : “After having properly 
10 examined the caste rules, laws of the people of the country, of guilds 
and family customs also, and the fixed laws, one should settle the peculiar 
laws of each”. ‘Rules of the guilds’, i. 5 . of the grocers, artisans &c. in 
their own respective groups-, such as, ‘this to be sold on this day’, ‘this to be 
sold by this guild only’, and the like. ‘In this family, on the fifth dayi 
or in the fifth year ( the ceremony of ) the piercing of the ear should be 
performed’, such and like others are the family customs- ■‘Should settle’ 
i. e. should propound. And one not performing in non-distress should be 
compelled by force to perform- To that effect also Yajnavalkya ^ : “The 
families, the people also, the S'renis, and Gams, and Jdnapadas also, 
sjQ when deviating from their -laws, the ICmg should chastise (them), and 
establish them in the right path”. 

- Narada ’ : ‘‘Placing before him the Dharmasdstra, ■ and adhering 
to the opinion of the Chief Judge, he should decide suits in proper order 
' ' with a calm and concentrated attention”. ‘In proper order’, i. e- the 
25 meaning is, in the order of hearing the statement of the plaintiff and the 
like. To that effect also the Same Author ® : “The statement of the 
cases should be first attended to ; the title of the law after that ; the 
deliberation and the decision also ; thus investigation should be of four 

1 The Milakshara interprets this term as ^ait the dyer. 

2 Many of the names stated in this verse are not found in the reference 
books. 

(») — The weaver from a loom Amara II. 10. 28. .), 

(A) Rsm: (c) STIsr: (d) ftFf-f eFfi 51^ I 

(e) siers: (/) mf'P! (?) -(f ffi?) A usurer. (A) STpfiw?— 3T(%, 

(0 Hini— the lowest of the depressed classes. (y) sfijti. (A) 

' 3 — ^in the texts of Marita &c. ( see pages 2-3 above ). 

4 Oh. VIII. 43. 6 Achara 361. 

6 Ufift* In the Yajnavalkya Smrti, the reading is siiifr-. ‘Castes’. 

7 Intr. I. 36, § Jn^r. I. 36, 



Order of points for investigation. Arrest ; kinds of 

parts”. Agama ^ , the hearing o£ the statement of the plaintiff ; tha'*^ 
should be done first; then that should be placed under a title of law? 
such as recovery of debt or the like ; then the consideration of the 
evidence in support of the plaint and the answer ; thereafter the deter- 
mination of the success i. e~ the result ; thus has been expounded in the 
Commentary thereon. There Manu^ : “A King who desires his own 
welfare, must always forgive litigants, infants, aged and sickmen, who 
inweigh against him. He who, tolerates when abused by persons in 
affiiction, will by reason of that be exalted in heaven ; he, however, 
out of ( the pride of ) his exalted position does not forbear, goes to hell on 
that account.” 

Thus in the Smrtichandrika the Rules of Invesligalions. 

Now the Law of Arrest. 

There Narada^ ; “One who does not attend a cause which is to be 
tried, and who disregards his statement, the plaintiff in a cause may 
place such a one under arrest until legal summons 

Page 30’^^ is issued. Even in (a case involving) a doubtful point, 
one who desires a decision of a dispute may put under 
restraint one who is indifferent for a decision and 

disregards the challenge of the plaintiff that he should proceed for a 
decision, until the time of the summons in the suit. 

The arrest, moreover, is of four lands; so says the Same Author'* : 

‘ ‘Confinement to a place, arrest for a limited time, restrictions regarding 
travelling, and prohibition against specific acts likewise ; this is the 
fourfold division of arrest ; one subjected to an arrest must not transgress 
it”. ‘Confinement to a place’, i. e. H'estraining with an injunction that one 
should not move away from a house, temple, or the like place. ‘Arrest 
for a limited time’, s- g, ‘You should show yourself before the fifth ; 
if not, you will have transgressed the King’s Commands,’ in this or 
the like form, ‘Restrictions regarding travelling’, i. e. prohibiting a 
journey. ‘Prohibition against specific acts’, such as spreading out a 
merchandise ; not, however for looking at it. As says Kalyayana : “One, 
however, who by restraining the organs by causing obstruction to speech, 

1 In the commentary on Narada, Agama haa been explained aa 'connection’ 
i. e. the relation of the case in hand to the entire ayatem of law. (See S. B. E. XXXIII 
p. 14. note on 36 ). 2 Oh. VIII. 312, 313. 

3 Intr.Oh,!. 47 4 Inti. OKI. 48. 
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When may an arrest be broken ? 


breathing, and the like to one who does not ^ deserve to be restrained, 
such a one should be punished, but not the transgressor”. The 
meaning is that as restraining the organs would be difficult, 
one does not incur the charge o£ transgressing the king’s command. 
5 Hence also there is no fault in regard to crossing a river or upon a like dif- 
ficulty ; so says NSrada ; ^ One arrested while crossing a river, or in a 
forest, or in a bad country, or during a great calamity, or while in similar 
predicaments, commits no fault by transgressing his arrest.” ‘ Crossing a 
river ’ is river-crossing ; ‘ forest,’ an impassable road ; a country of the 
10 ■wicked, thieves, tigers and the like is ‘ a bad country.’ ‘ A calamity ' i. e. 
being surrounded by an enemy’s army or the like. Under these and 
similar circumstances, a transgression of an order even is no offence. 
Elsewhere, however, Pitamaha states an offence : “ One by whom a king's 
command has been transgressed, and in particular vrhen it can be perform- 
15 ed, by such a one happens to be committed treason against the Govern- 
ment with its ^ seven departments.” Where, however, there is an offence 
of the transgression of a command, there Vyasa states a punishment : 
'' One who deserves an arrest, incurs punishment upon a transgression.'' 
Narada ® also : “ If one arrested at a proper time breaks his arrest, he 

2Q shall be punished. One who arrests improperly is liable to be punished.'’ 
Arresting improperly, i. e. the meaning is, arresting one who ought not 
to be arrested. To that effect also VySsa : '‘One, however, who arrests those 
who ought not to be arrested, should be punished by the king ; this is the 
established rule”. 

25 Kalyayana states those who ought not to be arrested : ‘‘Those who 
have climbed up trees and mountains, those who are seated on elephants> 
horses, chariots, or boats, those who are placed in difficulties, all these must 
not be arrested by those desiring to establish their claim. Those afflicted 
with a disease, and those who are uiiler a calamity, and likewise those 
gQ who are engaged in offering a sacrifice ; as also those who have not come 
out of a proceeding must not be arrested, and the intoxicated, the luuatics, 
and the idiots likewise also, Hot an agriculturist at the sowing season, 
nor an armyman at the conscription time ; as also one who has gone out 
after taking a vow, nor one who is under a time-stipulation, in the interval. 

1 is a better reading. Jif W i GsfPtffr 

f\ 

3 See Yajn. Aehara 353. 

4 This same text oocorB ig K^yajana alsv, 5 Jntr. I. 61^ 



Who should not be arrested ? 


An agriculturist when ready to reap the crop, on the approach of the rainy 
season likewise, from the comaieacenient to the collection, during that 
period one must not proceed against”. The import is as that the- period is 
not proper for an arrest, Brhaspati also : ‘'One who has made preparations 
for a marriage, the sick, one afflicted with pain, a lunatic, an ii^ant, the 5 
intoxicated, the aged, one who is already under a charge, one -ready for 
the king’s service, and one under a vow ■ When a 
Page 3 conflict is imminent, an arnlyman ; or a husbandman 
when engaged in collection, as also those placed in a 
difficulty, must not be arrested, and a woman with a husband likewise”^ 1( 
‘Conflict’ i. e. a battle ; Narada ^ also : “One desirous of marriage, one 
oppressed by a disease, one about to offer a sacrifice, one immersed in 
difficulty ; likewise one who is ( already ) accused by another, as also 
one ready for the king’s service ; cowherds at the cattle path, cultivators 
at the commencement of the crop season, artisans also for that period, the 1 
armbearers also during the war ; one who has not reached ( the age of ) 
capacity, the messenger, one who is about to make a donation, one under 
a vow, as also those immersed in difficulty, must not be arrested ; nor 
must the king summon these”. ‘Desirous of marriage’, i. e. about to 
marry-; 'the cattle path’, e. the forest border ; one who has not reached i 
( the age of ) capacity’ i. e. who has not completed his sixteenth year ; 
‘immersed in difficulty’ i, e, those deprived of everything by thieves and 
the like. Vyasa also : “The diseased, one about to offer a sacrifice, a lunatic, 
one desirous of (performing) a religious duty, one under a difficulty, one 
under a vow, one about to make a donation, must not be proceeded against, f 
nor arrested, nor must (the king) summon him”. Here Brhaspati : “A 
tradesman after he has sold off his merchandise ; after the crop is produced, 
the husbandman ; as also those prepared for a sacrifice, should be compelled 
to pay after they have accomplished their purpose”. 

Thus in the Smrtichandrika the Law of Arrest. 


Now the commencement of the Trial. 

There Manu ^ : “ After having placed himself on the seat of justice, 
with his body duly covered, and with concentrated attention, having bow- 
ed to the guardian ^ deities of the regions.” ; the substance is that at a 

1 Intr. I. 52, 53, 54. 2 Gli.VII. 23. 

S commeneing with Indin aad the rest these are eight. 




< 

i 


2 


3 ( 


SB Prdiminanj tnquiry bij fha Court- Who cAn be deputed ^ 

time presci’ibed in the S'dsira. To that effect also KSlyayana : “ At the 
(proper) time, he should thus inquire of the applicant standing suppliant 
before him ; what is your suit for, and what is your grievance ? Do not 
have fear ; speak, 0 man.” ‘What is your suit for ?’ this question is with the 
^ object of knowing what is not rendered which ought to be rendered, 

‘ What is your grievance this (question) is in the case of an injury. 
Likewise, with a view to a knowledge of the actor, the place, the time, and 
the reason of these two, four questions should be asked by the head of the 
court ; so says the same Author : “ By whom, where, when, and for what 
10 (reason) ? thus should he ask one who has resorted to the court.” Thus 
when asked, the suitor should, thereafter, submit to him. the entire state- 
ment. So also Yajnavalkya^ : “ If one injured by others in a way which 
is a violation of (the laws of) the Smriis and usage, informs the king, that 
becomes a (fit) subject for a judicial proceeding {VyavaJidra).'’ By this has 
15 been stated in substance that the plaintiff should report the injury caused 
by another. The word Chei ‘ if here is intended to indicate that the 
information should be laid only by the volition of the informant, and not, 
however, by the king’s command. The plural number in the expression 
‘ by others,’ is intended as indicative of an extension. Hence also has been 
20 indicated by KS,tyilyaaa the question about the perpetrator of the injury 
by the expression ‘by whom’ in the singular number. The word 
' injured ’ is intended for the name of the person entitled to lodge the in- 
formation, and not however, of the perpetrator. “ Whether appointed by 
the plaintiff, or deputed by the defendant, one on whose behalf he carries 
2^ on the dispute, the victory or defeat accrues to these 

Page 32 * two ’’ in this text the right of taking part in a trial 
having been stated by Katyayana in favour of an 
appointed agent also, the word appointed agent is used as indicative by 
implication of these also. Hence also Pitaraaha : '' The father, the bro- 
30 ther, a relative, a kindred, or even one having a connection, if these make 
an appearance, in such a case the trial may he started. Whatever is caus- 
ed to be done through appointment by whomsoever, that must be regarded 
as done by himself also ; that has been declared in the Smrtis as unreview- 
able.” In this way, moreover, it should be construed that the lodging of 
gg a complaint should be done by the plaintiff or by some person of bis (on his 
behalf), and not by any other. Hence also Narada : ^ “ He, who not being 
either the brother, the father, or the son, nor one acting und er an ord er or 
authority of another, speaks for him, shall deserve punishment, when 
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making false statements in judicial proceedings.” Katyayana also : 

“ Slaves, servants, pupils appointed persons, and bdndliavas likewise, of 
the plaintiff shall not be liable to punishment ; one, however, who is any 
other than these shall deserve punishment.” 

Thus, even the person lodging the complaint, when speaking un- 5 
mannerly, shall be punished ; so says Usanah : “ Carrying a weapon and 
without an upper garment, with hair loosened, equipped with the means, 
and speaking with the left hand, weai’lng a garland, shall incur punish- 
ment.” The import is that therefore never should one in such a condi- 
tion address. ]0 

Thereafter, his statement, the writer should write down on the board 
or the like. To that effect also N ^da ^ “ When, angered by passion ^ 

or the like, he utters something in the evidence, all that ( statement ) of 
the plaintiff, he should at once ^ write down on a board or the like”, 'In the 
evidence’, e. in the presence of the king or the like,^ That statement, 15 
if it be not unworthy of consideration ; as e. g. ‘Money was advanced 
by me in another birth, and he is not returning that, or such like, then 
for bringing over the defendant, the sending of a sealed packet or the 
like should be directed. To that effect also KStyayana : “Thus interrogated, 
what he speaks ( as his grievance ), he (t. e," the king ) should consider 20- 
along with the Councillors and the Brfihmanas ; and if the complaint be 
proper or according to law, ( an order bearing ) the seal, should be given 
to him, or a messenger be ordered”. ‘To him’, i- e. to the informant ; 
‘messenger’, i e. the Sadhyapala* ; ‘according to law’, i. e. in a proper 
form ; the meaning is that ( it is ) sufficient for issuing a summons to the 25 
person complained against. To that effect also Brhaspati : “One against 
whom a person makes an accusation on facts or on suspicion, such a one 
alone should the King cause to be brought, either by ( sending ) a sealed 
order, or a messenger”. The import is that such a one alone has the 
right to give a reply. Hence also Katyayana : “The right is of one who .30 
has been complained against, and not of any other unconnected". The 

1 Intr. I. 18. 

2 Asahaya adds au interesting note. When a litigant under the influence 
of passion &c. blurts out something which happens to be a very important piece of 
evidence, he should say 'amen' (Ojti), and put it down in his note. 

3 — saying ‘alright', ‘amen’, ep. Malatimadhava VI. 

4 This vvord has been explained before by a quotation from yynsa ( See. 
p. 30. 11. 1-4). 
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Who ran appear awl plead'} 


nieaiiing is that, for ‘any other’, not complained against in that dispute, by 
reason of an absence of connection, there is no right of giving a reply. 
Hence, for any other there is no right of joining as an opponent ; but for 
himself (only) ; but by the person complained against taking up the (task of) 

5 giving a reply or by the Chief Judge making it out for facilitating his 
own function, or by the disputant of his own will accepting him as a 
respondent and not otherwise ; so says the Same Author : “Or even a 
stranger is permitted, if he is put forward by the person complained against; 
a stranger who has been offered by the disputant to the Court Officer, 
such a one may be regarded as a respondent ; as also one who has been 
admitted by the plaintiff himself’’. The meaning is 
Page 33* this : Even a stranger, i e. one unconnected with the 
dispute, (but) deputed to oppose, and is authorised as a 
defendant by the person complained against, is regarded as a ( proper ) res- 
15 pondent by Mann and the rest. Likewise, another, a second ( variety of ) 
respondent should be regarded as one, who ( though ) a stranger, i. e, not 
connected with the matter in dispute, had been deputed to the Chief 
Judge by the person complained against, or one who has been admitted /• e. 
accepted as opponent by the plaintiff. 

20 Moreover, this right of an unauthorised person to act as opponent 
should be understood to be in the case of persons who are incapacitated by 
a disease or the like, in such a case the person who has the right not being 
competent to plead in person himself. Hence also Brhaspati : “For the 
immature, the idiot, the lunatic, the aged, a woman, an infant, one 
25 afflicted with a disease, a kindred may declare the plaint, or any other 
person duly appointed”. Hence also, a prohibition for a summons 
against these has been stated in the Smrtis by Harita and others : “The 
King should not cause to be summoned a person who"is" unable, a minor, 
the old, one placed in difficulty, one engaged in ( religious ) duties ; nor a 
30 person who would suffer a great loss if he were summoned, a person afflict- 
ed with pain, a person engrossed in the king’s service, or in celebrating festi- 
vals ; the intoxicated, persons possessed by evil spirits, the idiots or the in- 
sane, the aggrieved, or persons who are dependents”. ‘Unable’, i e, afflicted 
with a disease; ‘placed in difficulty’ i.e. against whom a calamity has arisen; 
35 ‘Engaged in duties’, i. e. who is engrossed in the performance of the ordi- 
nary and special duties; one whose coming would cause a great loss is ‘one 
who would suffer great loss' ; pain is the sorrow caused by the separation 
ffom a friend; one who has that is ‘one afflicted with pain’; ‘the intoxicated’, 



Who niciij and may not he summoned 't 5§ 

one whose intellect has fallen on account of dhaltdra or a like intoxicating 
drug ; unmatta^ a person troubled by evil spirits, billiousness or the like 
cause ; ‘insane’, e. inattentive in all matters ; ‘afflicted with pain’, 

caused by poison etc- The use of the word dependent is indicative by 
implication, also of women who are not independent. Hence also 5 

Katyayana : “ The king must not summon persons who are intent upon a 
religious performance for prosperity, the diseased, and also the idiots, 
those not at ease, the intoxicated, the lunatics, those sulfering from pain, 
and the women.” Here, the women contemplated are those who are dep-^ "^ 
endent upon others. Since says the Same Author : “Not a young and de- po 
based woman nor one born in a family, a woman recently delivered, a 
maiden of the highest of all the varnas ; these are. declared to be dependents 
on their castes. A summons is allowed against women upon whom their 
families are dependeiit, pj'oflig'ate women, as also those who are prostitutes; 
those who are of a low family, as also those who have become degraded.” 51 
‘ Debased,’ i. e, overpowered by passion ; ‘ young,’ is qualitative of the, 
same also ; ‘ born in a family,’ i. e. born in a high family ; of the highest 
of varnas' i. e, of a varna higher than that of the plaintiff ; ‘ those,’ i. e. 
those mentioned before ; these five, dependent on their caste are under 
their lead, not others. Therefore, the meaning is that the summoning 20 
of those women upon whom their families are dependent is permitted 
by Mann and the rest. 

Narada ^ also prohibits the summoning of some : “ One about to 

marry, one'^oppressed by a disease, one about to offer a sacrifice, one afflict- 
ed by a calamity, as also one (already) accused by another, and one engag- 25 
ed in the king’s seiwlce ; cowherds engaged in tending cattle, cultivators in 
the act of sowing the crops, artisans also during the time, and annbearers 
also during battle. Also one who has not yet reached the age of discre- 
tion, a messenger, one about to make donations, one (who is engaged) 
under a vow ; those also who are placed iu difficulty — must not be 30 
arrested, nor should the king issue a summons to them.’ ‘ About to 
marry,’ I e. just prepared for marriage. Vyasa also “ One diseased, 
about to offer a sacrifice, the intoxicated, one intent on a religious perfor- 
mance, one placed in difficulty, one observing a vow, one about to make 
donations, must not be accused, nor be placed under arrest, nor should the 35 
king summon him.” Therefore, it is established that the rule regarding a 


1 Intr. I. 52-54. 



so When must the person complained against appear hiiMdf ? Asahhya causes. 

deputy is in the case o£ those only who are under an incapacity and the 
like. 

When, however, no result can be obtained from a representative 
deputed by the incapax or the like, then a summons should be issued 
5 against the incapax also. To that effect also Harita : “ Taking into con- 

sideration the time and the place, as also the importance or otherwise of 
the cause, the king may cause even the incapax etc. to be summoned, and 
brought comfortably by stages.” 

When, however, the accusation is in regard to a serious matter, then 
10 a summons is necessary against the accused himself 

Page 34* only ; as in such a case a deputy has not been per- 
mitted. For Katyayana also : “In the case of a 
Brflhinicide, 6i<rd-drinking, theft, adultery with the preceptor’s wife, and 
other asahhya^ disputes a representative cannot be offered. The 
15 Same Author also states the asabhya causes : “ In manslaughter, theft, out- 
raging another’s wife, eating the uneatable, abduction and violation of a 
maiden, violence, counterfeiting, treason against the king likewise, a deputy 
(or a) representative cannot be admitted for a Complainant or the Respondent 
also.” A deputy of the complainant or of the Respondent is the ‘ Repre- 
20 sentative.’ Such a one must not be admitted in serious matters, such as 
these and the like others. Hence also Harila : ‘‘ Even after having come 

to know of the accusation, those who resort to the forest, such as the her- 
mit and the like, even these the king should summon in serious causes, 
(but) withorrt creating auger.” Here by stating ‘without creating anger,’ the 
25 Author intends to convey that in the case of ordinary persons, a summons 
may be made even with sharp words. Moreover, this has been made clear 
by Vyasa : “One who causes injury, or does not prefer, through dishonesty 
what is due to be given To one making a demand ; such a one muse be 
dragged under the king’s order.” One, however, who does not come up 
30 even by the King’s order, for such a one Brhaspati states the punishment : 
“One, however, who when summoned, does not come up, out of pride 
relying upon the strength of his kindred, for such a one a penalty should 
be prescribed proportionate to the accusation’’. Katyayana also : “One, 

1 anofckar reading is SHOTS' ( Kane p. 15). The counts enume 

rated here are regarded as See Yain. III. <*27. The reading in STITW 

is 3Ta?r^Tf3, and sq-. nr. The maintains the reading as 

will be seen in the next line. From the enumeration of these as given in the next line, 
evidently is meant to indicate those causes which cannot wait for an. assembly, 
not fit for an assembly of the gws. 
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who when suuimoned being able treats with contumely the King’s 
Command, for such a one the king should administer a punishment 
according to the procedure observed in the rules ; in a petty matter fifty, 
for one of a middling quality, two hundred and more, and in heavy cases 
five hundred and more”. The quantity here is of Fanas, as the Same 
Author has stated : “Whatever penalty has been deliberately fixed for a 
particular offence, its equivalent should be taken in panels should be 
understood from what will be stated further on.” By the use of the 
expression ‘being able’, ( it is intended ) that in the case of adversity etc. 
no penalty should be administered. But after it has passed off, a fresh 
summons ( should be issued ). Hence also Vyasa : “When a country is 
infested by a foreign army, of is in a ( state of ) famine, or when it is 
troubled by disease, one should issue a fresh summons ; one must not 
admiinster a penalty”. Harita also i “If one who is accused, has in reality a 
king’s (commission) or divine (duty) to perform, and he goes to his place, 
or an interior place, for so doing, however, he does not incur blame”, ‘In 
reality’, i e- as a positive fact. If it be not in reality, then he should be 
punished and afterwards compelled to proceed with the trial. To that 
effect also the Same Author; “He should, however, be duly placed by 
effort ; otherwise he will incur penalty ; and after having punished, there- 
after again he should be compelled to proceed before the king’s justices”. 


5 


.10 



lu this manner, by whichever means whatsoever produced^ 
the accused person should be placed in front of the complainant in the 
presence of the court or any other desired place. To that effect 
Pitamaha : “ The respondent then should be placed before the court 25 
by the plaintiff, at the contemplated or any other place ; otherwise 
he is not reliable.” The meaning is that he should be placed at such 
a spot where the concealment of the offending marks would be 
impossible. Thereafter when questioned by the king the accused 
should narrate the facts as are favourable to him, as a guest for a fact is 30 
not possible from the mere info)'mation of the complainant. Hence also 
in the rule as to the quest after facts has been stated by Manu ^ : “By 
their voice, (their) colour, (their) motions, their aspect, their eyes, and 
their speech also,” in a dispute involving (an element of) deceit also, 
before the statement of the first informant is taken down in writing, for the 3 5 
purpose of the (correct) appreciation of the informant about the fraud, 


1 Gh.Vm. 25. 
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the case o£ the accused should be ascertained from liis mouth. After it is 
determined that the dispute of both involves deceit, the trial should pro- 
ceed on the basis of deceit. Therefore it should be borne in mind that 
the statement of facts from the accused also must be taken. 

5 After having determined the existence of deceit between the disput- 
ants, says Yajaavalkya ^ “ From both a security 

Page 35* should be taken, (such a one) who would be com- 
petent to satisfyTEe object of the judgment,” The 
securing without much effort of the decreed amount and monetary penalty 
10 is the satisfaction of the object of the judgment. The meaning is that a 
security competent to do that should be taken by the deciding authorities 
from both the plaintiff and the defendant also. Here Katyayana 
mentions those who are to be exempted : “ Not the master, nor indeed an 
enemy, likewise one authorised by the master, nor one under an arrest, nor 
15 one against whom a punishment has been passed, ^ never those who are 
under suspicion ; nor indeed a sharer in a family, nor also the destitute, 
nor even apprentice students, or one commissioned on the king’s business, 
as also those men who have become ascetics ; nor one who is unable to pay 
to the creditor nor the penalty to the king of an equal amount, nor one 
20 who is not well known, should be accepted for the obligation of a surety.” 
‘ Under a suspicion,’ /. e. under an accusation ; ‘ apprentice students,’ i. e. 
a perpetual student ; * of an equal amount,’ i> e. equal to the amount in 
dispute ; this is intended as inclusive of the prescribed penalty. 

If a disputant is not able to offer a surety proper for the matter in 
25 dispute, then also has been stated by the Same Author: “If, however, a 
disputant in a proper case has no surety, such a one should be kept under 
a guard at the end of the day ; and wages should be paid to the servant.” 
‘ To the servant,’ L e. to the steward (the Sddhyapdla). 

Moreover, it is only in regard to the property taken over which was 
30 compelled to be given away that a disputant should be allowed to proceed 
to law ; so says’ the Same Author : “ One who has accepted the property 

given must not be allowed by the king to proceed at law ; it should either 
be made over to him, or it should be consigned to another.” ‘ To another,’ 
i e. to a third person, a stakeholder, the meaning is, with him (it should 
35 be placed). 

Likewise, the order of precedence at the trial also has been stated by 
the Same Author : “ There the complainant should first begin to address, 


1 Book II, 10. 
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while the person complained against thereafter ; at the conclusion of these 
two, the councillors, and the chief judge after that.’’ ‘ Should address 
first,’ i, e, should make the affirmation. To that effect also Narada' •• “A 
royal edict, a (private) document, a written title, a grant, a pledge, a (pro- 
mise in) writing, a sale, or a purchase ; one who brings an action in regard 5 
to any of these before the king, for such a one should be declared to have 
^he right to begin, by those conversant with the laws.” The meaning is that 
in all cases, the complainant has always the right to expound his affirma- 
tion. Here the Same Author^ : “One who has suffered greater injury 
or whose subject matter is (of) greater (importance), to him should be jq 
given the plaintiff’s right, not (merely) one who first complains.” ‘ Plain- 
tiff’s right,’ i. e. the right to begin. To that effect also KStyayana ^ : “ One, 
who has suffered greater injury, or whose subject matter is (of) greater 
importance, for such a one shall have the right to begin ; and not for one 
who first complains.” The meaning is that in a matter of such a charac- 15 
ter the inversion of the plaintiff’s and defendant’s position should be 
made by the investigators. Where both are mutually placed in the position 
of plaintiffs at the same time by reason of a difference in the object to be 
accomplished, in such a case the plaintiff’s position should be given to one 
(who is ) of a higher caste, or to one whose injury was greater. To that 20 
effect Brhaspati ; “ Where the plaintiff and the defendant have approach- 

ed the court, each claiming to be (heard) first, the inquiry should be taken 
in the order of priority of varnas^ or by a consideration of the injury.’’ 

Even on a similarity of the varm-, (the trial) should be taken by regard 
to the injury. 25 

When pairs of several plaintiffs appear simultaneously, Manu ^ states 
the order of investigation : “ Knowing what is expedient or inexpedient, 

and what is pure justice or injustice, one should examine the causes of 
suitors according to the order of the varnas." 

Thus in the Smrtichandrika, the commencement of a trial. SO 

Page 36* Now the part relating to the Plaint. ( Pralijnapadah ) 

There Brhaspati : “ When he has appeared, one should cause the case 

of the plaintiff to be put to writing.” The meaning is that when the 

1 Intr. n. 38. 8. B. E, Vol. XXXIII. p. 33. 

2 — See Yajn. I. 319. referred to further on under the Title of 
Documents. 

3 Not found in Narada. The Katyayana Sinrti has a similar rule. See further, 

4 Gh, Vni 24. 
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defendant; is near, the plaint should be caused to be written. To that 
effect also Yajnavalkya ^ : “ In the presence of the defendant should be 
reduced to writing whatever is alleged by the plaintiff.” The expression 
‘ whatever is alleged by the plaintiff is used to demonstrate that the point 
5 vyhich has been mentioned as to be established, that alone should be written 
down and not any other point. In short, not that whatever has been stated, 
all that even should be written ; since the Same Author says that even of 
things not stated, such as the year and such other particulars, should be 
reduced to writing : “ Marked with the year, the month, the fortnight, 

1 0 the day, the name, the caste, and the like.” Y ear, i. e. the annual period ; 
that moreover to be written down should be of the time when the money 
was advanced, the month and the like also should be of the same period. 
The particulars included in the expression ‘and such like others’ have been 
pointed out by Katyayana: ‘‘ Having entered the period and the year also, 
15 the month, the fortnight, the day likewise, the time, the particular place, 
the subject; the spot, the caste, the form (of the body), the age, the dimen- 
sions of the object io be secured, the quantity, his own name likewise, the 
names of the kings in order, the dwelling place, the name of the thing to 
be secured, the names of the ancestors in due order, the injury, the person 
20 who took, and the donor, the reasons for forbearance, and other details, the 
plaint should be filed.” ‘ Period,’ i. e. the time when the money was 
advanced and the like ; indicated by the king (ruling) at that time ; ‘ the 
year,’ (varsham) such as etc- ‘ The time,’ Veld, such as identified 
by the act of possession etc. ; ‘ the particular place,’ i. e. the particular of 
25 the object or the action to be secured ; ‘ spot,’ such as the country between 
two rivers. The site of the subject of dispute, such as of a house, village 
etc. ‘ Subject matter,’ (vhhayah), such as the intervening ^ region or the 
like. Form i. e. particular constitution of the body ; ‘ age,’ such as youth 
etc. ‘Dimensions ’ i. e. measurement, such as a rod, a balance, a yrastha ^ 
35 etc. ‘ Of self,’ i. e. of the plaintiff, of the kings, and of those in posses- 
sion of the land etc. for the (particular) period and the like ; ‘ residence,’ 
i. e. place of residence, such as a house, a cowpen etc., ‘ ancestors,’ i. e. the 

1 Book n. 0. 

2 is the region between two rivers, and watered by these. 
The region between the two great rivers the Ganges and the Jumna has been 
particularly known as 

3 is a measure of land. See Amara II. IX. 89. 

^rrir 1%^-^?: i i 
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father etc, of the plaintiff and the defendant ; ‘ in jnry,’ either for the 
surety, caused by the creditor. ‘The person who took,’ i. e. the (original) 
person who started the acceptance of the donation etc. ‘ The donor,’ i. e. 
the giver ; ‘ the reasons for forbearance,’ i. e. the causes for bearing witli 
the enjoyment of one’s property etc. by another ; ' others,’ i. e. in addition 5 
to those pointed out, such as, the interest, the source etc. 

To that effect also Brhaspali : “Faultless, together with an alHrinatiouj 
containing the means of proof and the source ( of title), setting out 
the amount of money, one should write the injury and the motive 
for forbearance.” Likewise, the Same Author ^ states other characteristics 10 
also V “ Briefly worded, pregnant in meaning, absolutely unambiguous, 
and not confused ; containing the statement of the opponent’s acts, and 
asking for a preventive order against the opponent ; having carefully 
examined all tiiese characteristics, and well settled, a plaint so formulated 
should be accepted ; other than this, however, is (only) a semblance of lu 
a plaint.” 

The Sahgrahakara ^ also : That is termed a plaint or complaint, 

which is presented or made to the king, and which contains the cause of 
action (caiha), which is in accordance with the law, which is wholly complete, 
and is free . from confusion, which contains the point at issue, which is 20 
coucljed ill significant language, and which is consistent with the claim 
made (out), which is intelligible, not inconsistent, certain, capable of proof, 
(which is) concise yet bringing out the whole cause of action, not impossible 
in regard to place or time ; which contains the year, the season, the month, 
the fortnight, the clay, the tune, the country, and the particular district, the 25 
village, the house or dwelling place, the point at issue, the designation, the 
caste, the personal description and age, which contains the measure and 
quantity of the object to be secured, the names of the plaintiff himself 
and of the defendant, and which is marked Avith the names of the ances- 
tors of himself and of the defendant respectively, as also with the names Z IJ 
of kings ; (which contains) the cause of forbearance and the injury done 
to self (i. e. the plaintiff) ; in which are mentioned the names of the 
grantee and the grantor.” ‘ Arthuml' i.e. containing the occasion (for 
the complaint) ; ‘ in accordance Avith law,’ L e. possessing tlie characteri- 
stics of a concise statement AYith comprehensive significance; ‘ complete,' i.e. 

1 Another reading is — Caused by the surety and the moneylender. 

2 Ch. III. 6 

3 Cited ^ in Mifcakshara Qoll. p, 053. 11. 10-27. Balambhatti assigns this 
to Narada. 
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not in need of any implied supplements ; ‘ devoid of confusion,’ i. o, not 
coutaiBing words of doubtful import ; ‘ containing the point at issue,’ 
which is not 'Without the point which is intended to be established ; 

' couched in significant language,’ i. e. devoid of words having secondary 
^ or implied sense ; ‘ consistent with the claim made,’ e. not contradictory 
to the first information ; ‘ intelligible,’ i. e. the subject matter of which is 
well known among the people ; ‘not inconsistent,’ i. g, not against the 
town, nation, the chief judge, the king and the like ; likewise not incon- 
sistent with the preceding and the next following (statements), not con- 
10 tradictory to the direct evidence and such other means of proof, and also 

not against the rules of positive law and procedure ; 

Page ‘ certain/ free from d doubt as to any other meaning ; 

‘ Capable of proof,’ i e. which is fit to be proved; 

‘ concise,’ not too much digressive ; ‘ bringing out the whole cause of 
15 action,' i. e- stating in entirety without airy thing left out ; ‘not impossible 
ill regard to place or time/ devoid of statements such as e. g. ‘ a betelnut 
field of the central provinces, a thousand mango fruit of the karat ^ 
season,’ and the like ; ‘ marked with the names of the ancestors of himself 
and of the defendant} as also with the names of kings/ Pnrah i. e. the 
21* defendant ; ‘ himself ' i e. the plaintiff ; ‘ ancestors,’ i, e. of these, the 
father and the rest ; several kings of the period of occupation ; the names 
of these, the names of the ancestors of self and of the defendant, and of 
the many kings ; marked with these ; the rest is of evident meaning. 

The conditions commencing with the mention of the cause of action, 
25 and ending with the avoidance of incongruity as to place, time etc- 
together with the names of the plaintiff and the defendant are of use in 
regard to the plaints in all kinds of disputes ; therefore these must always 
be necessarily stated in all plaints ; because without these, the point at 
issue can nowhere be accomplished with ease- The details as to the year 
oQ etc., moreover, are not all of these of use in all cases, as even without 
some of these, there is the possibility of the object being secured. There- 
fore, wdiere there is a use of these, there only should be entered, and not 
elsewhere, as there is no necessity. There, (the mention of) the rainy 
or other season would be of use in a 'dispute regarding the doubling of 

1 no need of adding anytliing as 'understood’ (sTb'^riffT ). 

2 one of the six seasonal divisions of a year comprising the months of 

and corresponding approximately to October and November, Both the 

instances are aiven as illustrative of an impossibility by place and time, 
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the amount lent at interest, as also in a dispute regarding priority in 
transactions o£ gift, sale, mortgage etc. The mention of the country, 
region etc., and likewise of the names of the ancestors of the defendant 
and of himself and of the kings, as also of the grantee and of the grantor, 

■will be of use in disputes regarding immovables. (The mention) of the point 5 
at issue, the designation, the caste, the personal description and age, is of 
use in trials about theft, sale without ownership and the like, as also in 
disputes regarding money ; ( the mention ) of the measure and riuantity, 

in disputes regarding tilings which can be measured or weighed, as also in 
trials about theft etc. ; (the mention) of the cause of forbearance would be pp 
of use in a dispute involving negligence regarding a place and the like; (the 
mention) of injury to self would be of use in a dispute regarding a debtor 
and surety ; thus this is the way. In this manner also it should bo under- 
stood that the inclusion of the cause of action, together with the year etc. 
should be made at places according to use. Hence also Kalyayana : “ The p5 

country, likewise the place, the location likewise also ; the caste, the name, 
the place of residence, the measure and the name of the field also, 
the recital of the names of the father, the grandfather, also of the past 
kings — ill disputes regarding immovables, these ten should be entered,” 

The import is, that there these are useful. 20 

Harita also : “ A seat, a bedstead, a conveyance, co])per, zinc, iron 

articles, corn, articles of stone, a cloth, a biped, also a quadruped, jewels, 
pearls and corals, a diamond, silver and gold — if there be a collection of 
these (materials), then an enumeration should likeAvise be made. In which- 
ever country, moreover, by whichever standard an article is measured, by ofi 
reference to that should the enumeration be made by the dealers.” Diamond 
i-'e. hard. The meaning is that having measured by that standard, the 
enumeration should be made. 

Thus, moreover, whichever is of use lu whatever place, there in the 
absence of that, the securing of the point at issue being impossible, a particular gp 
plea devoid of the necessary detail is certainly unacceptable. Hence also 
Katyayana : '‘A jilalnt is regarded as inadmissible w'hich lacks (the men- 

tion of) the place and the time, which is devoid of the statement as to the 
thing (claimed) or the amount, and which is without the means of proof.” 

“ Means of proof,’ /. e. the measure of the thing claimed. Likewise, a o- 
plaint which is devoid of tlie characteristics of a cause and the like, must 
certainly be discarded ^ : “ The king should discard a plaint which (con- 
tains what) is impossible, does not disclose any injury (to the complainant), 


1 A test of Srhaspati. 
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is meaningless or causeless, cannot be jn-ovefl, or is contradictory.'’ Tliere 
‘ an impossible ’ lias been explained by Brhaspati : “ Thai whicli has not 

been done by any one is knomi as impossible.” There, the example is 
‘ A pot o£ one thousand' fdas has been taken away.” ‘Not disclosing 
0 any in jury ’ i. e. harmless ; e. g. he carries on (his alTiiirs) in his own house 
in the lustre oE the bright lamp in my house. The meaningless and cause- 
less have, however, been pointed out by Brbaspali : “ A petty fault about 

a trifling matter is known as ‘ meaningless ’ ; while that which involves no 
disturbance in the work should be known as ‘ cause- 
10 Page 38’’' less.” There tlie example of meaningless ; ‘ I waS 

gazed at by him with a smile,’ or ' my lac was taken 
away by him.’ Of ‘ causeless,’ however, such as ‘ Yajnadatba boastingly 
repeats near my house-’ By another way also have these two been ex- 
pounded by the Same Author : “ A proceeding which does not contain any 

15 of the titles such as money lent at interest etc. is a meaningless proceed- 
ing ; also that which is without abuse or the like is a ‘ causeless ’ one.” 
That which does not contain any of the eighteen titles of law, such as 
Recovery of debts and the like, is meaningless ; a plaint not containing 
material not useful for establishiug the point at issue such as abuse etc. is 
2 Q causeless ; this is the meaning. 

Plaints wliich cannot be proved, and also those which are contradic- 
tory, have also been expounded by the Same Author t “ ‘This man must 
return my bow made of a hare’s horn,’ such a plaint the wise call impos- 
sible and unworkable. A plaint, in which when recited, there would be 
25 opposition against the chief judge or even the king, or the city, the nation, 
such a one is called contradictory.” 

Narada ^ also points out the faults of plaint. “Where a plaint re- 
lates to a different subject, is meaningless, which is without the (means of) 
proof or of title, of which the writing is deficient, or redundant, or dam- 
30 aged, these have been declared as the defects of a plaint."^ Pie himself ex- 
pounds (these) : “ In a common cause where one pleads, or for a plain- 
tiff when not appointed, such a one, the wise regard as pleading for 
another.” The meaning is that where one only of a group pleads the 

1 ( sihnla) is a pot, a vossol. is a measure 

= 4 or 5 s^warnas■ and one iSuv(t!'m = lQ Maxhas. Tima a pot of 1000 pnlas would be 
6000 siwarnas about 2 maunds. This ia given as an example of an impoaaible thing, 
A more appropriate example is the one given in the Mitakshm-a viz, ^fcheft of a 
Imre’s horn’. 

3 Tntr. II. 8. 
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cause o£ the association ; or of one when not appointed or related in a 
plaint. “ AVhere out of hatred or infatuity one declares. ‘This man is a 
Bralimicide,’ and gives up the point, such a plaint is regarded as one with- 
out a cause.” The meaning is that where a declared point is abandoned by 
tlie plaintiff, such a plaint .should he regarded as lost, “ Where in a suit o 
which is for counting, weighing, or measuring, as also in that in regard to 
a house, field, or the like, the number is not set out, such a suit is (regard- 
ed as) devoid of a standard. That plaint is regarded as sourceless 
{(inagami'i), where it is not wu'itten whether (the subject) was acquired by 
learning, or was secured by a pledge, or was received as a donation, or pq 
purchased or accrued in hereditary succession ^ • AVhere, the year, the 
month, the fortnight, the date, as also the day have not been written, that 
should be regarded as one where the writing is deficient. Where after 
writing out a plaint, and while yet an answer has not been set out, one indi' 
cates his witness even before, that pdaint should be regarded as redundant. 15 
AVhere the pleas for both sides have all been written by the pdaintiff or 
the first informant and is written ambiguously, that plaint is regarded 
as ‘damaged’ (bhrash/am).” The meaning is, where the pleas for both 
sides have all been written by the p)laintifC, the first informant. 

Likewise, the Same Author states other pleas also which are unaccept- 20 
able: “ A plaint is considered as unacceptable which is out of order 
( Bhinnakrama ), is in an inverted order ( Vyulkrama ), is in confused 
order ( PniUrn&rtha ), or which is meaningless j as also that the object 
aimed at in which is beyond time, and also one which is multifarious 
( Uddishfii ). ” There, the Bhimwikmma, out of order has been expound- 25 
ed by the Same : ‘‘That pdaint has been declared as out of order, 
Avhere an idea of the pdea cannot be gathered by pratting ( the words ) 
in proper pdaces.” 

The meaning is that that is 'out of order’ where the letters have been 
pdaced in inverted order. ‘ In inverted order’ /. e. the meaning of which fpq 
becomes intelligible by placing ( the words) in separate order. ‘In con- 
fused order ’ i. e, where the sense is scattered. The Same Author expounds 
the meaningless and others. Where the original sense is abandoned, and 
its effect is set out, such a plea is indeed ' meaningless ’ as It lacks the 
means of proof.” 35 

1 Here is a refereuoe to tlie five principal nniveraally regarded sources of 
acquisition of ownership Cp. Gaulann — 
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Where an object is set out which has passed beyond time, such a 
plea is regarded as beyond time although there exist means of proof. 
A plea in which the point at issue is twofold, bping in reference to differ- 
ent periods, and which is discriminated by reason of a difference oi' proof, 

0 that is declared as ‘multifarious.” ‘ Means of proof 

Pagt*. 39* /. c. original means of proof. ‘ Beyond time ’ /. r, 

he 5 ’ond the period of limitation. ' Difference of proof,’ 
i. e. difference in the means of proof. 

Likewise, the Same Author mentions other faulty plaints also. “ By 
10 inserting’ a different letter, as also by causing another meaning to arise, 
a writing becomes confused, and the evidence also is rendered confused. 
Where there has been a neglect for twenty or ten years of the thing asked 
even by one who was competent, the case of such a one becomes falsified. 
Where one writes down the means of proof along with the thing to be 
15 secured, by reason of the absence of the order of the recitals, such a 

suit also does not succeed.” Evidence for securing the object is the 

means of proof. 

Harita also : “A plaint in which the object to be secured and the means 
of proof therefor have been entered in two ways, either from one's own 
20 objective or the other alternative, such a suit also is negatived.” ‘Means of 
proof c. the point which has been set out for being established; ‘in, 
two ways,’ e, by two different means, either in regard to the object to 
Ije secured, or by a w'ay different from the known object i. e, by ifs 
opposite ’Way, a suit in \vhich it is entered, that also is a faulty suit ; this is 
25 the meaning. 

Bhrgu also : “ Where the point has been abandoned by a defeated 

party, or where one alternative is to be assumed at a time, there the 
object aimed at will not be secured, as being excluded by the S'rikra 
and the S'l'^htas" ' Defeated,’ i. e. the defeated claimant. Where in one 
. .30 suit a contradictory as well as an uncontradictory, both points have been 
entered, one should summarily dismiss such a suit.- ” Pitamaha also : 
“ A party who includes statements which are mutually contradictory, the 
suit of such a one will not succeed, being a mixture of contradictory aver- 
sions.” Kityayana, also : “ A party who does not say that ‘ ( the 

35 opponent ) does not wish to do what is just, or does Avhat is not just, the 
suit of such a one will not succeed : " The meaning is that one who 
does not plead e. g. that ‘ After having taken my property which accrued 
W me justly, like this, in a negative manner pleading obstruction ( on 
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the part ol: the defenclaut ), or ‘ he takes away ray land &c, ’ like this in 
the tonn o£ a positive stateraent. Also : “ A plaint which is opposed to 
the town, or the iiarion, as also that which has been excluded by tbe King, 
and which is a mixture oE several pleas, does not succeed.” That 
which is opposed to the usage o£ the town, or the nation, or which 
contains an object which has been excluded by the King, such as a tax, a 
Imilding &c, one, Avhich is a mixture o£ several pleas, such as recovery oE 
a debt and the like, by reason oE a dilEerence o£ evidence, does not 
succeed ; this is the meaning. 

As to what has been stated by the Same Author; “A King, desirous iQ 
of arriving at the truth, may undoubtedly admit even that plaint which 
contains several counts, but which is in conformity with the principles oE 
law’’, that is with a view to demonstrate the admissibility of a mixture 
of several causes, if differing in time ; or for demonstrating that for a 
proper statement of facts as they occurred in the case of several kinds 15 
incorporated in one title such as recovery of debts or the like, or of tlie 
same kind such as gold, beast, corn and the like, taken under ditferent 
conditions as to the number, measure, country, period, (rate of ) interest, - 
and the like, and that all that should be ( ordered to be ) paid bach, and 
thus should be regarded as admissible. Therefore, there is no contradiction 20 
with ancient texts. ‘‘The origin, free possession, interruption, and 
supplication likewise ; these four when mentioned without the cause are 
declared as faults of a plaint”. ‘Origin’, /. e. the source of the acquisition 
of property such as acceptance of a donation or the like ; ‘free possession’, 
i, e. uninterrupted possession according to one’s wish ; ‘interruption’ i- e. 55 
owing to national calamity or a like cause of break in the same possession ; 
‘supplication’ /. e. statement of tlie origin of possession by arguments. 
These four i e. the origiu etc. are declared as the qualities of a plaint. 

Those ‘origin’ etc. when moreover, have been entered in the plaint without 
the cause i. e. without the reason for their iuclusiou, those are declared to be gQ 
the faults of a plaint, 'riierefore, here that which is in requisition should 
be retained, while that which is not in reijuisition should be struck off j 
to that etfeet also the same Author : ‘‘One should cut 

PiVUE 40* out the redundant points, and should also duly sup- 
plement the defective ; one should set out on the floor gg 
so long as the cause of action has not been determined”. ‘Cut out’ /. c- 
take off. ‘Cut out,’ i. e., strike off ; ‘011 the floor’ is (only) indicative by 
implication. Moreover, the Same Author : “The Chief Judge should write 
clown the plaintiff’s statement, as made by him naturally in hi* own way. 
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on a board iu while chalk, and then on a parchment, after il has been 
revised". ‘As made naturally in his own way’, i. e. made willioul fear 
or any other like external cause ; ‘revised’, i. e- cleared of defects or 
redundants, as also cleared of the faults, such as impossibility etc. To 
5 that effect also Brhaspati ^ : “Those conversant with ( the rettuisites of ) 
a plaint, regard that as a good plaint which has been freed from the faults 
of a first information, where the point at issue is accompanied with its 
cause, which is definite and well established among the people". ‘Well 
established among the people’ i. e. not opposed to the general law, as it 
10 comes to be stated by this text itself, viz. ‘well-known among the people’ 
that such a cause of action is Free from the defects of a plaint. Hence 
also Manu ' ; “A plaint is not regarded as admissible in court, even 
though its cause is well established, if it speaks outside the established 
rules of procedure". The meaning is that the members of a Court must 
15 not accept a plaint if it is against the rales of procedure even tliong'h it 
be free from all faults. 

A plaint of the characteristics as stated above, is of four varieties, 
so says Brhaspati : “A plaint should be known to be of four varieties, 
viz. that containing a charge based on suspicion, or on facts, as also a 
20 prayer for the object asked for, and a fresh decision of a dispute which 
had been decided before". In this connection Narada : “One may make 
corrections in the first information of a comj)lainaut so long as the 
answer has not appeared iu the plaint; when blocked by the answer, 
the correction shall cease". 

25 It should not. however, be supposed that like the rule in the maxim 
of the conch ^ aud the time a plaint cannot be revised after the 
time for filing an answer is passed, since says the Same Author^ : 
“Before the defendant tenders the answer to the plaint, the plaintiff may 
amend his statements as much as he desires". Some desire a revision 
3 Q even after an answer has been entered, but that should be discarded, as 
it would lead to a state of incongruity, and would also be contradictory 

1 TMs text is also ascribed to Katya yanahy some. 

2 See Manu Ch. VIIL 166. There, the reading is The verse 

occurs in reference to the agreements as to payments of debts. 

3 i. e. 'Jhe rule of simultaneity or eoncommittanoe. e. g. at a 
particular period of the day, a particular note (of the conch) is fixed to bo struck, 
and by that particular note, the particular period is inferred; so simultaneity, or 
contiguous order is indicated by this maxim, e. g, 

4 Intr. n. 7. 
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to the texts stated before. Hence also the Sahgrahakara \ “After the 
incomplete and redundant portions of a plaint have been well adjusted 
by the officers, again having concentrated attention, one should hear the 
answer thereafter ; since, after the defendant has commenced the answer, 
the statement of the plaintiff must not be accepted, even if useful, as the 6 
time (therefor) has gone by”. ‘Commenced’, i- e, given. For, wliile yet 
the answer is being given a replication is admissible. To that effect 
also Katyayana : “Either through foi’getfulness, or trickery, if anything 
has not been stated by the first infoi’inant, that may be accepted from 
both even in the course of the answer”. “From both”, i. e. from the 10 
plaintiff and the defendant. Of the defendant, however, (addition to) the 
answer may be (admitted) during the course of evidence. 

When, however, an answer has been accepted by the members of the 
court without even revising the first complaint, then after punishing the 
members, the procedure of an affirmation again may be observed. 15 

When, however^ the plaintiff is unable to make the affirmation 
immediately, then says Brhaspati : “If the complainant is not able to make 
a statement owing to incapacity, time should be given to him 
according to the requirements of the transaction and his capacity”. 

Thus in the Smrlichandrika, the part relating to the Plaint. 20 

Now the part relating to the Answer-Ultarapadah. 

There Brhaspati ^ ; “When the first complaint has been properly 
determined after sifting the acceptable and the unacceptable, and 
after the cause of action in the plaint has been fixed, thereafter, one 25 
should cause the answer to be written down”. The meaning is, that 
although determined by the plaintiff, when the plaint is firmly fixed by 
the chief judge etc. after discrimination, thereafter the defendant should 
he made to have the reply to the plaint written. 

Narada also : “When, how'ever, a plaint of this character has been 30 
settled by the plaintiff, then the defendant should give a reply relating to 
that plaint”. Of the expression ‘of this character’, the meaning is 
expounded by HSrila : “Concise in words, profuse in meaning, devoid of 
the faults of a plaint, having witnesses, containing the cause, faultless^ 
well settled, where such a plaint has been written by the plaintiff, the defen- gg 
daufc should then give a reply relating to that plaint”. ‘Having witnesses’, 
i. e, havmg those on it who have inspected it, such as the Chief Judge and 


1 Qli. IV. 1. 
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When must the Amwer be qiven immediately ? 


the like. When, however, not of this character, then he need not give ; 
this is evident from the context ; to make this clear, tlie Same Author takes 
as an example (a case of) a faulty plaint, and says that to such a one, no 
answer need be given ; “ Where the land is common ( property ), or 
5 where the money is vested in an association, when one man makes an 
application, a wise man should not declare a reply.” 

Therefore, to a plaint which has been duly examined alone should 
an answer be given ; so says Yajfiavalkya : ‘'Of the defendant, who has 
heard the plaint, the answer should be taken down in writing, in the pi^e- 
10 sence of the first informant (plaintiff or complainant).” Of the person 
giving a reply to the plaint which he has heard ; this is the literal mean- 
ing, The Saiigrahakara also ; “ When a plaint has been written 

down upon paper containing a statement which can have no other mean- 
ing, not a secondary sense, which contains a lawful origin, and which is 
15 made up of words which are not incomplete or redundant, vitiated, or 
made of other letters, this then is the time for the defendant to give a reply.” 
The meaning is that after a plaint has been written in such a manner that 
all the characteristics, such as having no other sense and the like are there. 

This rule as to time, however, is only in regard to the cows and the 
20 like. For so Narada ‘‘ In charges concerning cows, land, gold, 
women, theft, abuse, and in emergent cases, as also in heinous offences, 
and in (the case of) a calumny, he ( the defendant ) should be asked to 
plead in defence immediately only.” ‘ Calumny,’ i. e. an averment of a 
sinful act ; although it is a kind of abuse, its repetition again is with a 
25 view to (its) importance. An emergent case has been mentioned by 
Kalyayana : “ Wliere the excellence of a thing is likely to deteriorate, or 

suffer destruction or loss even, there no time should be allowed ; it must be 
attended to, for indeed that is an emergent case.” Likewise, in regard to 
other matters the answer, should also be immediate ; so says the Same 
30 Author : “ In (a dispute regarding) a cow, a bull, a field, women, delivery 

likewise, deposit, bailment given for use, similarly also purchase, and 
sale ; violation of a maiden, theft, quarrel, violence, a deposit, circum- 
vention, and false testimony also, he ( the defendant ) should be compelled 
to plead immediately.” ‘ Circumvention,’ (something) agreed to under the 
35 influence of fear. Yajnavalkya ^ also ; “ In charges regarding felony, 

theft, assault, and cow-killing, and in a complaint in an emergency, 
and about a woman, one must compel the respondent to plead im‘ 


I BooklLJ. 


2 Intr. 1. 45. 


3 Book 12, 
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mediately only ; in other cases, time has been permitted at dis* 
cretion (of the court).” ‘In other cases,’ i, e. such as in a case 
of debt &c. So also Narada ^ “Owing to the recon- 

Page 42 * dite nature of lawsuits, and the weakness of 

memory, in cases relating to debts &c., one may 5 
allow time at discretion ; with a view to ascertain the true facts,’’ 

‘ Eelating to debts etc.’ i, e. relating to the titles of law such as Recovery 
of debts and the like. Hence also Pitamaha ; “ In suits relating to debts, 

bailments, deposits, donations, compact among men engaged in joint 
undertakings, and for a share of a heritage, time should be allowed with 10 
effort." 

In these and other cases also, time should be granted only to a defen- 
dant asking for it on grounds of failure of memory or the like. To that effect 
also KaiySyana ; “ After hearing the point reduced to writing, if the defen- 
dant in the suit applies for time for a ( proper ) reason, it should uh- 15 
doubtedly be given to him.’’ In regard to recently concluded transactions, 
there being the possibility of remembrance, immediately should the 
dispute be (proceeded with) ; so says the Same Author : “ In regard to 

transactions recently made, the defendant should be asked to plead 
immediately ; or in regard to those over which time has passed, the ..20 
king may grant time to the defendant." The expression ‘ to the defend- 
ant ’ is (only) indicative ; hence also Narada ^ “ When a party to a sirit 

desires to plead, but whose mind does not work, time should certainly be 
given to the plaintiff and the defendant also.’’ 

And time should be given. If it be asked, how much ? The Same 2'5 
Author says ; Immediate, or one or five days, or three days, accord- 
ing to the greatness or smallness of the cause ; one may get a month, or 
three fortnights, or seven days in disputes about debts etc." Gautama^ 
also : “ He may wait for a year.” In this respect Katyayana states a rule 
of adjustment 5 Having ascertained the time, and the capacity, as also .30 
the importance or unimportance of the transactions, the king should give 
a short or a long time to the defendant asking for it.” ‘ Time,’ in regard 
to monetary relations etc., ‘ capacity’ in regard to transactions which have 
become the subject matter of the dispute. The meaning of the verse, 
however, has been expounded by the Same Author : “ For a recent hap- 3:5 

pening, immediate only ; where a year has passed, it should be a day ; for 
six years it should be three nights ; Seven days, for a twelve years’ (inter- 


1 Intr. I, 44. 


2 Not found in'the printed text. 


3 Ck XIII. 28, 
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val) ; for twenty years, ten clays, or he may get half a month ; a month, 
when thirty years have elapsed ; three fortnights shall be thereafter.” The 
Author points out the rule of adjustment by regard to capacity : “ For 

a period of less than a year, he may grant himself as he likes ; for a year 
5 in the case of the idiot, the lunatic or one suffering from a disease. Where 
one has gone in another direction, as also where the particulars of the 
thing are not known, or where the thing itself or the witnesses are in 
another country, there time should be given to men until their return to 
their own country.” For the several alternatives commencing with a period 
10 of less than a year, a day ending with three fortnights, should as 
before be adjusted by the presiding authority of the court according to 
the reiiuirements of the cases. ‘ The thing itself,’ i. e. the property, the 
subject matter in dispute. 

Likewise, the Aalhor explains the rule of adjustment by regard to the 
13 transaction : “ A day, a month, or a month and a half, a season, or a 

year even, may be granted at the longest, according to the nature of the 
transaction.” ‘ Nature of the transaction,' i. e. the nature as to the 
greatness or smallness of the transaction. 

As the adjourned time thus adjusted arrives, an answer should be 
20 written which will not be less or in excess of the substance of the plaint ; 
so says Brhaspati : “ When the disputants have simultaneously gathered 

together near the member of the court, he should cause an answer to be 
written appropriate to the recitals of the plaint.” In this respect, 
Katyayana states a rule in regard to the king : “ Whatever the customary 

25 rule as handed down by successive traditions in a particular case may be, 
taking that into consideration, the king should cause an answer to be given 
according to law.” 

y' Prajapali states the characteristics of an Answer : Men versed in 

law regard that as an answer, which covers ( the points raised in ) the 
30 plaint, 'is substantial, unambiguous, not inconsistent, 

Page 43* and is intelligible without an explanation.” ‘ Covers 
the plaint ’ i. e. covers the entire plaint ; ‘ substantial,’ 
i. e, capable of meeting as an answer the averments of the plaintiff ; 
* unambiguous,’ devoid of break, implications etc. ; ‘ not inconsistent,’ i.e* 
35 consistent with the point at issue ; ‘intelligible without an explanation,’ 
i. e. easily understandable. Harita also : “ In close connection with the 

points in the first information, of profuse sense, not confused, not criptic, 
not with its words loosely joined, nor too prolix, essentially concise, ’un- 
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am’bigaouSj not arising out of only one point in the plea, anclible to the 
plaintiif, not having a suppressed sense, an answer of this character should 
be given.” ‘ In close connection with the points in the first information, 
i. e- closely in pursuance of the asseveration ; ‘ of profuse sense,’ t, e. 
covering all the points at issue ; ‘ not with the words loosely joined,’ i. e. 5 

preceded by an affirmation for definiteness ; ‘ not arising out of only one 
point at issue,’ i. e, covering exhaustively all the points of one’s plea with- 
out any left out ; ‘ audible to the plaintiff,’ i. e. heard by the first inform- 
ant ; ‘ not having a suppressed sense,’ i. e. uncrooked in style and intelligi- 
ble by (the use of) well known words. Iq 

An answer of this character should be Icnown to be of four kinds. 

“ Of four varieties is a plaint, and similarly also the defense should be of the 
same kind ”, vide this text of Brhaspati. What are the four varieties of the 
respondent’s plea ? Anticipating this, says Narada ^ : “A denial, by 
admission also, or by a counterplea, and by proving a former decision, 15 

thus an answer may be of four varieties.” The instrumental case here 
is of these characteristics, 

There Katya^na states the characteristics of the two pleas of denial 
and admission : “ When acoused, if one denies the charge, that answer 

one should know as of denial in the legal procedure. The admission as 20 

to the truth of the point involved is declared to be (the plea of) admission.” 

The characteristics of a counter plea, have been stated by Narada : 

“ When the defendant admits the statement made by the plaintiff, but 
sets up a reason, that is called a counter-plea (or confession and avoidance).”^'^ 

Harita states the characteristics of a former decision : “ If a 25 

(party) says that, ‘ In regard to this cause of action there was a dispute 
before between him and me, and he was vanquished,’ that is known as aii 
answer of a fprmer decision (or res judicaki)," The answers described as 
above with the characteristics have been stated by Prajapati with a view 
to elucidation : ‘ Whatever has been stated here by the plaintiff in regard 30 
to me, all that has never happened ’ this answer has been stated in the \ 
smrtis as a denial. ‘ This has to be paid to him ; what plaintiff baa stated 
is not untrue,’ thus la the second (kind of an) answer, known as admission- 
'This was certainly given by him to me ; but it was also paid back to him ^ 
by me,’ (an answer) of this sort is known as a counter-plea- ‘ In regard to 35 
this cause of action I was sued before' by the plaintiff, and he was van- 
quished by me in that suit,’ this is called the plea of a former decision.” 


1 Infer. 11, 4. 
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This plea of a former decision or res judicata is of three varieties 1 
so says KatySyana : “ I shall prove by (the evidence of) persons in 
authority, of witnesses, or by a document, that he was vanquished by me 
formerly ; thus a plea of res jiulicata is of three varieties.” The expression 
5 ‘By persons in authority ’ is indicative, by implication, of the investigators 
in the judicial proceeding. 

Likewise (the plea of) denial is of four kinds ; so says the Same 
Author : ‘ This is false,’ ‘ I do not know,’ ‘ I was not present there at 

the time,’ and ‘ I was not born at that time,’ thus the answer of a denial is 
10 of four varieties. ” In this manner, in the plea of an admission also, 
varieties may be inferred according to possibilities e. g. ‘ true.’ ‘ It is so, 
as he says ’ and the like. Of the couuter-plea also, ‘ (yes) was accepted, 
(but) was given back,’ or ‘ was obtained as a donation ’ etc- such and 
other varieties may be noted. 

15 In this connection Brhaspali : “ The law has been stated relating to 
the defendant in regard to the demonstration of the points raised; as issues 
of the four varieties also, which should not be accepted, that is being 
stated now ; Avhat is other than the point at issue, which is abstract, which 
is less or more, and what is irrelevant ; what is not comprehensive, which 
20 is unsubstantial, dubions, one should not allow an 

Pagl 4d* opponent to plead.” ‘Other than the point at issue,’ i. e. 

not capable of removing the allegations made in the 
plaintifl’s averment ; ‘ abstract,’ i. e. which is devoid of the position of a 
defendant ; ‘ irrelevant ’ i. e, which does not pursue (the point in) the 
25 accusation.’ 

Katyayana also •' '' A rep ly wh ich is un understandable, contradictory, 
too criptic or too prolix, dubious, impossible, 'not clear, irrelevant, full of 
the fault of exaggeration, which does not meet all the points (in the plaint), 
which interrupts the plaintiff in stating his plaint, has a suppressed meaning, 
30 ( given ) while he is confused, likewise ( which )requires mTexpIanation, is 
senseless, is unsubstantial, is not commended bv the wise.” Here the Same 
Author expounds the first five (varieties of) a faulty reply : “ A ;:eply 
which has been written without knowing the thousands of marks and 
forms, or the compact, or which has been stated in another language, is 
So known as imuuderstandable. ” The meaning is that that is (called) 
ununderstandable which has been stated in ignorance of the number of 
marks, or parts of the body, or of the compact, or which is couched in a 
language not of the country. ‘ It was returned in my childhood ’ or ‘ it 
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•was indeed not returned’, when one states in such a manner, that reply 
should be known as ‘contradictory.’ The meaning is that, that of which the 
first (part) is contradictory to the other (part), is a contradictory reply. 

“ Where, instead of stating ‘ he was formerly vanquished by me in 
regard to this point,’ it states ‘ formerly by me,’ such a reply is (called) 5 
incomplete.” The meaning is that when it should have been stated that 
‘ in regal’d to this cause of action he was formerly vanquished by me,’ he 
simply says ‘ formerly by me,’ that (reply) is an incomplete reply. When 
the reply should be ‘ was taken by me,’ it is added, ‘ I did the work for it, 

{i, e. for) the money which was formerly taken,” that is an answer which is 10 
too prolix.” Instead of stating a reply of admission, viz. ‘ was taken,’ (with 
the addition) that the work ’ etc., the reply is too prolix ; this is the 
meaning. 

“ When the statement should be ‘ is payable by me ’ it is ‘ it is (not) 
payable by me,’ the reply should be known by the wise as ambiguous.’’ 15 
In the clause ‘ payable by me ’ a suppressed a is found to be indicated 
by the sign S, it is ambiguous ; of this kind ; this is the meaning. ‘Impos- 
sible,’ ‘ the money (asked) to be payable by me had been paid by the son 
of my great grandson ’ a reply of this sort.” ‘ Not clear,’ i. e, not pos- 
sible to be easily declared, ‘this is the reply.’ These two kinds of faulty re- 20 
plies are clear, therefore have not been expounded. 

The Author expounds an irrelevant plea ; ‘Violence was formerly 
directed by this either by force or weakness, ’ such a statement 
is regarded as ‘no statement,’ and is called irrelevant. The meaning 
is that that is ( regarded as ) irrelevant, which becomes exhausted by the 25 
statements of the plaintiff more than once, and which contains clauses which 
are mutually contradictory. ‘ Full of the fault of exaggeration,’ i. e, by 
reason of an exaggerated statement, becoming faulty, e. g- when the chai’ge 
is ‘a hundred should be paid,’ the answer is ‘ two hundred have been paid,’ 
and the like. The Same Author has expounded the four faults viz. ‘Not 30 
meeting all the points’ and others : “When the plaint avers, ‘ A thousand 
and a half were given to this man,’ and when the answer is ‘ half of that 
has been paid back,’ that is an answer which does not meet all the points.” 

Where, while the plaintiff has not properly set out his case in the 
plaint, the defendant ( interrupts and) says ‘ nothing was taken formerly 35 
by me,’ that is an answer by interruption. The meaning is that even 

1 letter ar, meaning a negation, and expressed by the ligii s 

{ aqqaf ). 6, g. here ^4 1 1- 
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before the settlement of the plaint, an answer, such as denial &c. is an 
answer of interruption. 

“ The answer which says ‘ can any one return a red lotus which was 
not taken ? ’ should be known in legal procedure to be one having a 
5 concealed meaning The meaning of the illustration of this kind of 
faulty answer is ‘ A (red) lotus was not taken and so I will not give,” 
“ When the reply is, ‘ is it always by him to be paid ; may be, by me also 
may have to be given,’ such a one is called a confused reply.” The meaning 
is that, that is a confused reply where several words are connected. ‘ To be 
10 understood by means of comments,’ he. by itself difficult to be under- 
stood. The unsubstantial has been stated by him ; “ No teeth exist of 
a crow, where the answer says — exist,’ that answer is known to be un- 
substantial {as&ra)" The meaning is that like the appearance of teeth 
in a crow, it is purposeless. 

15 Likewise, where occur in the same plea, the pleas of admission, denial, 

and many other such pleas, that is regarded as ‘no answer ; ’ so says the 
Same Author : “ That which admits of part of the 

Page 45* claim as true, sets up a special plea as to another 
part, makes a denial of a third, is regarded as no 
20 answer on account of the mixture ( of several pleas ).” 

It may be argued : indeed even in a • mixture, as by each answer 
there is the repudiation of each part of the plaint, there would be a counter- 
plea for the entire plaint, how then can it be said that it is no answer ? 
True : and it is for this reason that the Same Author has stated in justifica- 
2 5 tion of its being no answer : “ Moreover, in one suit, the burden of proof 
cannot lie on two litigants, nor can both obtain judgment, nor can two 
proofs be adduced simultaneously in one suit,’’ 

The meaning is this ; Proof consists of documents and other means 
( of proof ), the burden of that lies upon the defendant only in the pleas 
30 of counter-claim and res jhAVato also ; in an answer of denial, however, 
upon the plaintiff only ; in the plea of ' admission ( of the truth of the 
plaint ), it does not lie upon any one, as will be stated hereafter. Thus 
then where there is a combination of the three pleas other than that of 
admission, there the defendant has to adduce proof in two, while for 
35 the plaintiff it is in one ; where ( the combination is ) of an admission 
and a denial, there defendant alone has the ( burden of ) proof for the two 

1 of mysterious import. The Mitakshara points a difieront inter- 

jpretation for this term ( See p. 663. 11. 11-16, ) 
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moreover, it is o£ the denial and the special plea, or o£ the denial and 
res judiaaia, there the ( harden of ) proof lies on the plaintiff and the 
defendant in regard to each one, It should notj moreover, be said ‘ let 
it be as may happen ( to be necessary ) ; for, indeed, proof is adduced 
for the establishment of the point at issue In one trial, there is only 5 

one point at issue, and of one disputant only ; therefore, there cannot be 
the ( burden of) proof on two, or on one, for two points; as there 
cannot be a point to be established by both ; and moreover, when 
one point at . issue has been established by one means, proof by 
another would be useless. In ( the case of ) an answer by admission, 10 
however, in a combination with other pleas, this fault does not occur, still 
in one investigation, in regard to the four parts, and in regard to a half of 
it, a conclusion would be contradictory ; and, therefore, there also, it 
would be ( a case of ) ‘ no answer ’ also. Therefore it has been properly 
stated ' By ( reason of ) a combination, it would be a non-answer,’ 15 

Thus, moreover, oue answer only should be admitted which wonld 
cover the plaint in entirety. Where, however, in any case an answer of 
that bind is not obtainable, but on the other hand a variety of an answer 
on each portion variously, there on account of helplessness, in conformity 
to the answer, several plaints should be affirmed with a view to avoid a 20 
fault in the plaint, a separate answer for each plaint should be taken. 
Otherwise there would be certainly an absence of a decision. Hence also 
has it been said ‘ By reason of a combination, it would be a ‘ non-answer.” 

The import is that according to the prescribed procedure, wheii the 
combination (of pleas) is removed, there would be the answer itself. Hence 25 
also in regard to this subject, in accepting an answer, has been stated by 
Harita the rule of priority to be preceded by putting questions thus : “ If 
a denial ^ and a special exception should occur together, and also if the plea 
of admission (be made) with any other, which of these should be accepted 
as an answer ? ” The inference is, the first ; tlie Author states the first 30 
which should be accepted : “That which contains the most important 
point or which is conducive of proof, is to be regarded as an unmixed 
answer ; any other answer becomes otherwise.” The meaning is this: 
when there are more answers than one, other than an answer of admission, 
that which contains the most important point should be accepted first. 35 
When the answer of admission is along with more than one, the answer of 

1 In regard to the discussion as to the combination of picas. See Mitakshara 
Text pp. 8-9 and Transl. Ooll. pp. 664-667. 

2 is a better reading. Apararka assigns this text to Vyasa. 

11 
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admission even though containing the most important point should be dis- 
carded and another answer should be accepted, as no result would be 
produced by the answer of admission. 

It should not be said that this text is only applicable where at the 
5 time of (filing) a reply there is an intention of giving more than one 
answer which will cover the plaint, on account of the undesirable position 
of taking as (implied or) understood words indicative of an order e. g. 
upon an accusation by a certain man viz. ‘ a lost cow of mine was seen in 
the house of this man, the person charged answers, ‘ This is'false ; in my 
10 house itself was it born ’ or the like. Since it has been stated “ Not a 
mixed one ; other than this becomes otherwise.” The meaning of this: 
thus if in this order, an answer becomes immixed, otherwise than this i. e. 
if simultaneously, it certainly would become a mixed plea. In the case 
of more than one answers, however, covering the plaint, there is no possi- 
15 bility whatsoever for a plea being- ( regarded as) a mixed one, therefore 
this text is only in regard to a mixed answer. Hence also, in regard to 
more than one answers covering a plaint, another text has been commenced 
by the Same Aulhor : “ Of the two answers, viz. of denial and special 
exception, the special exception should be accepted.” The import is that by 
20 reason of its unmistaken demonstration, the answer of a special exception 
has greater weight than the answer of denial. Therefore it should be 
taken as understood that the answers of a denial and of a special reason 
being taken merely as illustrations, even in a simultaneous occurrence with 
another -answer, that which contains the most important point should be 
25 taken. Where, however, in an answer of combined pleas, by reason of a 
parity of importance there is no scope for the order as stated before, 
there also, the answer should be admitted in an 
Page 46'**' optional order as a decision has necessarily to be reach- 
ed. An answer thus determined, should be given by 
30 the defendant himself alone. To that effect also HSrita : “ There after the 
essence of the point at issue, has been properly drawn out an answer should 
be offered by the defendant in close pursuance of the plaint, and should be 
absolutely free from faults and marks.” 

When, however, he by himself does not give, and the time for giving 
35 an answer has also elapsed, then says the Same Author ; “ To the plaint, if 
the defendant does not give an adequate reply, then he should be compelled 
to give by means of peaceful persuasion and like other methods. ” Should 
be compelled ’ u e. by the king. So also Narada : ” Op? should give p 
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proper reply to the point at issue ; one not giving, the king should com- 
pel to give, by means such as peaceful persuasion, schism etc., until that 
point has been properly brought up.” The peaceful persuasion and other 
means have been pointed out by Harila : “ Speech with pleasing persu- 
asion is sdma or conciliation, breach is the show of fear ; and inducing 5 
by a money payment is gift ; punishment is beating and confining. ” 

By Vasistha also : “Crookedness, peace, and breach, also punishment, 
these four ; delusion, forbearance, and trickeries, are the seven means 
declared.” For one who is not amenable to these means even, the Same 
Author says *• “ When goaded by (these) means, one, however, who does 10 

not give a reply, such a one after the passing of seven nights, is (regarded 
as) defeated ,• and becomes liable to pay.” 

Thus in the Stnrlichandrika the part relating to the Answer. 


Now some texts bearing on the topic of disputes are, being written. 

There Yajfiavalkya : ^ “Without being discharged from an accusation 15 
(already pending against him), a person should not be allowed to be 
charged again.” ‘ Without being discharged i. c., without removing 
away. Here, the Same Author ^ states an exception : “ A countercharge 
may be allowed in a case of delict as also of heinous offences.” The mean- 
ing is that (in such cases) there is a likelihood of a counter offence. ‘ In 20 
delict,’ i. e. in the case of both kinds of violences (Pdrushya)- 

In regard to the accuser also the Same Author ^ says : “ Nor what 
has been alleged should be allowed to be changed.” While one who has been , 
charged by another complainant, another complainant should not 
(be allowed to) charge before that complaint is refuted. The meaning is, that 25 
by giving up the refutation of that, another should not be stated. He, 
moreover, who pleads another, such a one becomes defeated by reason of 
his change of statement. To that effect also Narada “ One who alters ay 
statement, one who shuns a trial at law, one who does not put in an 
appearance, one who makes no reply, as also one who absconds when 30 
summoned, these are the five varieties of a Etna litigant.” Likewise, a 
Btna on account of his taking to another pleading, has been described by 

1 Book II. 9. 2 Book II. 10. 3 Book 11. 9. 

4 Intr. II. 33. Here the word sjrirrjt is taken as elsewhere i. e. in another 
proceeding, and not the usual sense in which it is used i. «. false. In the original 
Smrti of l^arada, this expression is used in reference to one who alters his former 
statement in the same proceeding. 
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the Same Author : ^ “ He who gives up a foi’mer pleading and betakes to 

another again, such a man should be regarded as a Ulna or defeated litigan 
by reason of his transition from (a) dispute (to another), ” ‘ Former 
pleading ’ i. e., the (first) information. So also Katyayana ; “ After 
5 having lodged a plaint, if one abandons it and files another, such a one 

thereby will be deemed to have started another plaint, and on that 

account will lose (the cause).” 

So also having once charged another, one says ‘I will not proceed with 
the charge ’ and thus speaks contrarily, such a one also, by reason of his 
10 having pleaded differently, loses ; so says the Same Author : “ If a person 

after having charged another says ‘I did not put forward the dispute’ 

and thus speaks contrarily, such a one should be declared - a loser.” 
Similarly also one who departs from his first plaint reduced to writing) 
loses his case by reason of a departureof pleading ; so says the Same Author : 

“One, however, who after having caused to be written 

Page 47* a statement, subsequently makes a statement again in 
reduction or addition to it, such a one loses ; he is 
not entitled to make a change.” ‘ Caused to be written,’ i. e, on paper, as 
writing and striking off on the ground has been seated by the same 
20 writer ; ‘ Charge,’ i. e. the first complaint. 

This undeservedness, however, should be understood to be only 
when the answer has been finished. If an answer has not been 
finished, there would be loss ( of the suit ) only, but not undeserved- 
ness, as before the reply is completed, the revision of the plaint has 
25 been permitted in the case of forgetfulness or helplessness. Similarly 
a party incurring the loss of his suit has been pointed out by the 
Same Author by his avoiding the evidence or not being present : “ The 
members of the court as well as witnesses should be regarded as evidence 
1 (I^nyn)^ by the wise ; he who avoids such evidence through infatuation is 
SOWkdled the hater of a trial (Jinyadwe'jU)', altsv the summons, if he does not 
' appear, he is non-suited at once.” The meaning is, that for non-appearance 
after the summons, he loses the suit immediately. Likewise, the Same 
Author describes a suitor who is non-suited for not giving a reply : “If 
even when called upon to speak one does not speak, incurs immediate 
35 imprisonment ; on the second day defeat should be regarded to be of 

] Narada Intr. II. 24, 

2 ft jiersion wko loses a cause ; a defoated party-, and is defeat of 

Joss of a suit. 
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that wicked man.” ' Defeat ’ i. e. loss. Hence also HarUa : “ If one 

passes time under an excuse, even without making a statement in 

the court, and while making a statement, he states falsely, is the 
mark of a losing party. ” ‘ Under an excuse,’ i. e. under a 

pretext. So also Katyayana ; ‘‘ Under a pretext merely, one who 5 

desires to have a long ( adjournment of ) time, that should be known 
as deceitful, and has been declared as a reason causing the dismissal 
of the suit.” 

‘ One running away when summoned ’ is also one who after having 
come to know of the summons, for the removal of a charge skulkiugly 10 
moves about. With a view to indicate the liability for a dismissal greater 
and greater in degree in succeeding order, the text— ‘ a /ima is of five 
varieties ’ has been stated •, and not for restricting that five only are the 
varieties of a ZZ/na, as Hinas have been stated in the SmrtiSf under other 
circumstances also. The object of indicating the greater liability of a 15 
Hina, however, is for indicating the higher punishment. It has also been 
stated by Katyayan a ; “ One changing his pleas should be made to pay 
five panas, one avoiding a trial ten panas, one not appearing twelve, and 
one not stating a reply sixteen, one running away after he was summoned 
twenty panas. ” Here in the case of the third and the fifth, when a 20 
punishment has been incurred, the Same Author states a special rule • 

*' W hen o ne who has been summoned thrice and has not appeared, or one 
when summoned is running away and five nights have elapsed the king 
should punish him.” Also Hina on account of another reason has also 
been indicated by' the Same Author ; “Where one corrupts one of those ^^25 
who have heard the dispute, or tempts a litigant also, such a one should 
also be declared as a Ulna." By Brhaspali also t “ One who causes these i e, 
fear, or breach, or terrible obstruction to the ijlaiutiff in the trial at law of 
a money suit, such a one is non-suited.” The meaning is that in a suit re- 
lating to a money transaction, these L e. fear &c. if all or any are practised 30 
by a litigant, such a one is uon-snited. ‘ Terrible i. e. creating fear 
through another source. By Manu ^ also : “ One who points to a wrong 
person, or having pointed out, ( afterwards ) conceals, as also one who 
does not realize that his first and subsequent statements are contradictory 
or confused ; or having stated what he meant to prove, afterwards varies 35 
( his case ), or who being questioned on a fact duly stated by him, does 


1 Qh. VIII. 53, 54 and 68. 



remit}) for the Hind 


not abide by it. Having stated that there ^Vete pel’- 

PaCtK 48* sons who knew, when asked to name { these ), one who 
does not point out, the officer of the court should, for 
these reasons, declare him to be non-suited {Ilhia)'’. The meaning is this : 

5 Ade&yam^ ‘ wrong person ’ L e. a witness who is likely to have been 
present at the time of the trial, or indicates one who is likely to be avail- 
able, but afterwards denies, saying ' I did not cite him ; ’ who, moreover, 
does not realize the contradiction in his own statements severally made; 
one, also, who ‘ under an excuse ’ i. e, a pretext, such as ‘ I have a pain,’ 
lb or the like, runs away or absconds ; having made a statement well thought 
out and settled, when fjuestioned ‘ what do you say here ? ,’ does not 
give any reply whatsoever. One, moreover, having declared ‘ There are 
witnesses,’ when asked even to ‘mention these, does not mention’ then 
for the reasons aforestated, one in charge of the administration of justice 
la should declare. 

From these Bhias also a penalty in proportion to the guilt should be 
recovered. To that effect also is Kalyayana in conuection with the 
position ^ of the Wina ; “ That {i. e. the penalty) should be recovered in 

proportion to the guilt, there would be no further litigation.’’ e. in 
20 regard to the establishing of the point at issue. 

This prohibition, however, is in regard to disputes caused by anger ; 
since says Narada ^ “A verbal trickery does not vitiate all disputes 
relating to property ; for, in suits relating to cattle, women, land, immova- 
bles, and recovery of debts, although (the claimant is) liable to a penalty, 
25 one does not lose.” The meaning is that in all suits relating to property, 
such as cattle etc. ‘upon a verbal trickery,’ i, e. even when a wrong state-, 
ment has been made, ‘ one does not lose,’ L e. the suit is not entirely dis- 
missed ; since in such a case, although lie is amenable to a penalty, there 
is no loss of the claim made. 

30 Here Kalyayana states an exception : “When the statements of both 
(sides) have been written down and the trial of the point involved has 
commenced, one who avers something (which was) not said (before), will 
have his suit dismissed on that point.” Yajnavalkya ^ also : “He who 

1 m Sanskrit has a double meaning indicative of tlie 
position of a person both in connection with a riijht or jmvikge, as well as a HabiUty 
or uhligalivn or duty. In Marathi also tho word has a similar double significance. 

2 Intr. II. 2o. Dr. Jolly reads for 

^ Book n. 16. 
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tries to substantiate a doubtful claim iuclepeiidently, also, he who 
absconds, as also he who when summoned ( into the court ); does not say 
anything, is considered to be a false litigant (Hma) and punishable also. ^ 
‘Independently,’ i. e. without having resort to an investigator ; ‘ absconds, 
i e, without giving the thing to be rendered falls off, or runs away. When 
the falseness is established by the use of the word ‘punishable,’ the use agaii^ 
of the word Hina, is with a view to indicate that his pending suit also i® 
dismissed. Hence also Narada : ^ “ One who, witliout having given notice 
to the king, tries to right himself in a doubtful point, shall be severely 
punished, nor shall his claim succeed.” Brha^iatlL also : “ He who 

absconds after receiving a summons, oue who remains silent, one who ig 
defeated by (the depositions of) witnesses, and one who gives an admis- 
sion in bis own statement, such are the four varieties of persons who are 
(known as) Hinas (who lose their cause).” ‘ One who gives an admission 
in his own statement,’ i. e. by his own statement itself he admits the 
claim. Here also the mention of four varieties is with the object of indi- 
cating that the persons mentioned in respective order immediately lose 
their suits under consideration, and not for restricting that a ?Bna for ^ 
cause under consideration is of four varieties only, as other varieties also 
have been stated- 


y There, who loses his suit and when ? anticipating this question 
jwe Same Author ^ says : “ One who absconds, loses the suit after 

three fortnights ; one who remains silent, after seven days ; and one 
convicted by witnesses as also one who has given an admission, at that 
very moment.” Similarly, one who points out witnesses and does not 
(ari'ange to) take their testimony, also becomes a loser of this variety after 
a time; so says the Same Author : * “One who announces witnesses and does 
not produce them afterwards within thirty days or three fort-nights, 
suffers defeat in consequence” ‘ Does- not produce ’ i. e. wilfully • 

To that effect Katyayana : “Oue, who after announcing his 
witnesses, wilfully does not cause their depositions to be taken, such a 
litigant however, loses his cause after thi rty days .” 
Page 49* If not wilfully, then he does not lose. Hence also 
Brhaspali : ® “ When a person has promised to 

appear at a trial, or for the performance of an ordeal, and^dbes not make 
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1 Iiitr. I. 46. 2 Oh. V. 5 see also Nirada Inbro. II. 32. 

3 S. b’. E. Vol. SXSIII. p. 296. Qh. V. 6. 

4 Cli. V. 7. 0 Qh. V. 8-9. Apararka asaigus these texba to Naradfi. 
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his appearance, it must not be treated as a fraud. If default occurs in 
such a case on account of an act of God or of the king, for a departure 
from the time-limit merely, he must not lose his cause-’’ 

By observing that ‘ must not be treated as a fraud,’ the author indi- 
5 cates that elsewhere also where (a suspicion of) fraud is removed in 
regard to statements which would entail a loss of the cause, the judicia 
investigation should be made. Thus therefore, in regard to disputes about 
property, where a text does notdirect a dismissal of the suit, there only the 
plaint of one who has lost his cause should be admitted, and not elsewhere. 

10 Hence also Katyayana “ If either on account of his having absconded, or 
for not having tiled a reply, or for liaving resorted to a different pleading, 
a man has (been declared to have) lost his case, his cause may be admitted 
(again) ; but not of one who has been defeated out of his own 
statement.” 

15 The meaning is tliat the aiuse should be admitted, as there is no 

extinguishment of the cause on account of the lapse of time due to his 
having run away. There, if any other is defeated by the dismissed 
litigant, then a special rule has been stated by the Same Author : “ One 

who has been defeated owing to the texts for the Ehia^ for such a one the 

20 wise prescribe a retrial ; but one who has been defeated by his OAvn state- 
ment, for him no retrial exists. ” 

Yajnavalkya, ? hovvever, states in regard to the ^rl-ctcctioii oLit faulty 
l itig'antj , '‘He who shifts from (one) place to (another) place, licks his lips, 
whose forehead perspires, as also he whose countenance changes colour ; 
(1.^) ; who has a stammering and incoherent speech, and talks inconsistently 
and too much, who does not respond to the speech or gaze of - others, and 
who moreover, bites his lips ; (Id) ; who exhibits by his own movements a 
perturbation in mind, speech, body and action, is defective and unfit to be a 
complainant or a witness (15).” ‘ Lips’ i- e. the ends of the lips ; ‘ bites, 
^0 i. e. twists crooked ; ‘ exhibits by his own movements a perturbation, 
by his natural tendencies thus is reduced to deformity. 

Manu ^ also : “ From the aspects, the motions, the gait, the gestures, 
the speech, and the changes in the eye and of the face also, the internal 
(working of the) mind is assertained” i e, of an offender. Thus for one 

1 M. Kane interpretes this as : 'is defeated in accordance with 
texts laying down that resnlt'. 

2 Boohll, 


3 Ch-VIII. 26. 
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even tJiough known to have a vitiated niiiid, there is no punishment, nor 
a dismissal from the suit in progress ; as these two have not been stated 
by the sages. Even the case of one -who is not vitiated, by reason of 
a possibility of ins having signs like these, and also because of the rule of 
caution laid down in regard to the te.vts describing a vitiated person, 5 
would in such a case not Ije rendered useless. 

Those, moreover, who out of an apprehension of a defeat on a point, 
recede fr(jm the dispute before evidence has begun to be adduced, should 
be pimisbed ; so says Brhaspati ' : ‘‘Those (litigants) wlio make a private 
arrangement with one another, when the plaint and the answer have been ^ 
properly entered, and the deliberation (for a decision) has duly commenc- 
ed, shall be compelled to pay twice the amount in dispute as a fine”, 
‘Make with one another,’ i. c. In fraud of the king. Hence also Katyayana i 
“ Those (litigants) who after laying (their) information (in the court) 
rautnally arrive at a compromise by receipt of payment of money, all 1 5 
these shall lie liable for a double penalty, on account of a fraud 
upon the king.” 

Thus then for those who compromise without a fraud, there is no 
penalty. Hence also BrhaspatP : ‘' AVheu the plaint and the answer 
have been reduced to writing and the trial has commenced, the two parties 
may he welded together like two hot pieces of iron. (11) When both 
parties are in SLisi)ense there regarding (the approaching declarations of 
the) -^vituesses and judges, those litigants are clever -who arrive at a 
mutual understanding while the uncertainty lasts (12). When the evi- 
dence is equally strong on both sides, and law and custom are divided, in 
such a case a mutual understanding between the two parties under the 
king’s order is recommended.” Those are clever who come to a mutual 
agreement before one (of the two) litigants is defeated on one point ; this 
is the meaning, 

Thus in the Smrlichandrika texts relating to disputes. 'Ml 


1 Oh. Y. lU, 


13 


2 Ch. V. 11-13. 
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Next sluge in the Proceedings 

PAitK 50^ The Part relating to Proot— Pralyakalitapadah ^ 

The Brhaspati : ‘‘ Those, however, who stand tor prooE, to one of 

these should be assigned the burden of proof by the assessors, after taking 
into consideration the reply.’’ ^0£ those,’ i. c. of those who appear in the 
^ court of justice ; * to one ’ i. e. to the plaintiff or to tlie defendant , the 
‘ burden of proof ’ i. e- by evidence, should be determined by the uieiubers 
of the Court ; this is the meaning’. To that effect also Katyayana : ‘ After 

the plaint has been properly revised and amended, and a reply made free 
from any fault, it is desirable that the adducing of evidence should be 
^0 caused to be done by the defendant or by the plaintiff even. The 
meaning is that either the plaintiff or even the clefeuclanti ■whoever has 
to establish a fact, such a one, for the purpose of establishing that point, 
should write out the means of proof only after a proper Peply ( has been 
filed), bo also Yajnavalkya" '• ‘‘Thereafter, the plaintiff should im" 
mediately have written down the evidence by means of which the matter 
as alleged is ( proposed ) to be established.” The meaning is that it is 

1 STf^rr^ficTTl?' — Lit. ( + 3T|?ffefl ) — Inirodnetoty. Yaintivalkyo. lias declared 
a lawsuit to Lave four feet, or parts ) ( See 11. 8 (2) ). Of these, aocording 

to him, the first part treats of the Plaint ( vtwivtf i ), the Second, the Answer ( )i 
the third, relates to the evidence and jiroof ( ); and the fourth, the decision 

( ). The present heading of ivould fall nndor the third i,e. 

the r%Vi<TlT. TdjhuMihija has not assigned a separate place for this, and the reason 
has been, explained by ViJTiamh'am in his Mitakshara on II. 8 (2), [ See text at p. 10 

II. 3-5 ; andEuglieh.tr. p. 6T8 11. 1—6. ] In substance, however, there is no difference. 
Eor after the pleadings hav'e been placed on record, the nature of the pleadings would 
dc' ermine the questions as to the burden of piroof, the right to begin etc. Thus, 
as has been observed in tlio Milah^hara, ‘after the answer is received, the decision 
of the Councillors should be given as to on whom the burden of proof would lie'. 
After the framing of issues, which again depends upon the nature of pleadings [ Cp> 
Civil I’rocednro Code Ord. YIV and also Ord. SVIII ) the Eight to begin and in 
particular sects. 101-14 of the Indian Evidence Act. Sect : 103 runs thus ; ‘TJie burden 
of proof lies on that party who would fail if no evidence at all were given on either 
side", jjfVFWcW by the Members of the Oouit would be as to on whom and to what 
extent would the burden of proof lio, and also when it would shift [ See Dharmakoki 
Vol. I, Part I. p, 211, where all the views have been collected and summarised with a 
liuotation from pp 78-79 ] Op also Brhaspati srrsfl 

cited Sarasvati Vilasa p. 105, and thereafter 


2 Boon. 7. 
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only after tlie establishment of a Reply that the disputant who has to 
establish a point should exhibit the means of proof. 

What is that ( means of ) proof ? Anticipating this question, 
the Same ^ Author ; Evidence has l)een stated to consist of a writing, 
possession, and witnesses. In the absence of any of these, the ordeal 5 

is said to be another ( means of evidence . ‘ Ordeal,’ such as the 

balance and the like. So also Narada ^ : “ Proof is said to be of 

two kinds, human and divine. Human proof consists of documents and 
witnesses. By divine proof is meant the ( ordeal by) balance and the 
other ( like ) modes." The meaning is that the mode of proof by pg 

documents and witnesses and possession also is called human ( evidence ) ; 
as possession also is in relation to men. Hence also Brhaspali’^t 
Witnesses, documents, and inference also has ))een declared to be the 
human proof of three kinds.” ‘ Inference,’ f. e. possession, as it leads 
to an inference of ownership. 15 

The balance and the like also have been pointed out by the Same * ; 

“The balance, fire, w'ster, poison, and fifthly the consecrated water ; the 
rice have, moreover, been declared to be the sixth, the seventh the heated 
Ma^ha^ the eighth has been stated to be ploughshare, and the ninth 
shall be religious merit ; all these ordeals have been set out by the 20 

8el£-born,” 

Other ordeals, however, have been set out by Narada “ '• “(Swearing by 
the ) truth, vehicle, and the weapons, cows, seeds, or gold also, as also (by) 
the Divinity, or the revered ancestors, by ( religious ) gifts, as also by 
meritorious acts." The w'ord cha. ‘also,’ is intended to include others also, 35 
such as touching the head of the son and the like. 

Moreover, these the balance &c.. as also truth &c., by reason of their 
having been performed in the heaven by the Gods ha\ e acquired the 
designation of dirija ‘of the heavens,’ and daiciku ‘of tile Gods.’ To that 
effect also Pitamaha : ‘Since these have been used by the thoughtfnl Gods in 30 
regard to the lotus fibres for the purification of each ocher, therefore these 
are known as dluijns by designation. Here, it appears that by the force of 
the commencement, these are known as ‘of the Gods’ by regard to the 
name, By pointing out as the reason, ‘ used by the Gods,’ by the force of 
the conclusion, it appears that they are caused in their originating in the 35 
heaven. ‘ Divyas by designation,’ by reason of their being thus stated, 


1 Book II, 22. 2 Intr. II. 28. 

4 Oh, V, 4. Compare Karada I. 2, '>2 (1)- 


3 Clx. Y. 18. 

5 Narada I. 248, 
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thereby both by the literal and the sense ineanlug, by means ol; this clause 
the twofold clesio'nation of the balance has been stated, like as in the case 

A 

of because of its flowing ' career. 

The designation of these also as oa tli has l^ecn pointed out by Narada^ 
5 also ■. “ The seven Rshis resolutely took an oath together with Tndra in 
order to clear themselves mutually of suspicion, when each was suspected 
( by the rest ) of having taken lotusdibres’’. Vyasa also : “ The Oaths, 

affirmation by truth, Ijalance, and the like are in proportion to the matter 
(involved)." As to wlvat has been stated by Brhaspati vis. : “ The balance 
dO and the like kinds of religious acts, are declared to l)e the divine evidence 
of nine varieties ; ’’ there the supplement to be remenibered is ‘ by the 
Self-born,'' as the Divine evidence conies to be of many varieties ( when 
considered ) along with the truth &c. stated in the Sinrti of Nilrada. As 
for the separate mention of the ordeals and oaths by 
15 Paoe 51* Narada^ viz.: “When a witness does not exist for 

men setting up a dispute, then one should investigate 
by means of ordeals, as also by the several kinds of oaths, ’’ that is with 
a view to point out that in serious cases, the word ordeal is (in) general 
( used ), and not with a view to mention a difference in their raeaihng. 
20 Among the people these words are used as synonyms. 

The expression 'when a witness does not exist' is inclusive by extension 
of the absence of written and other evidence (also), as Yajnavalkya '* has 
stated the ordeals in his Smrti as to be in the absolute absence of human 
evidence of any kind whatsoever. And hence also, “Wlien witnesses are 
25 available, a wise man should avoid the divine evidence ; when available, 
and one employs divine means, lie loses it, ’’ in this text of Katyayana, the 
use of the word witnesses should be understood as an extended application 
of human evidence. Also '‘When a transaction has taken place during day- 
time in a village or a town, and when witnesses are available, divine proof 
30 is not admissible." in this text of Narada ^ also, the mention of a transac- 
tion being made during daytime and the like, should be understood to be 
intended as a prohibition of a divine test when human proof is available. 
Hence also Katyayana : “ Even if the human proof adduced by the con- 

1 Note the following passage marking out the distinction between 
311351 and ^rT the two forms of nfq. 

2 eh. I. 2‘14. Ch. I. 247. 4 Book IT, 22. 

B Intr. 11. 29. 
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tending parties cover only a portion o£ tlie snljject-niatter. that should be 
accepted, and not the divine test, even i£ it cover in entirety ( the subject 
matter),” The meaning is that when human evidence is available £or only 
a portion of a particular point to bo established, or for a portion of a 
particnlar attribute, the divine test is proliibited. Since, the Same Author 5 
also says : “ That proof Avhich, leaving aside the substantial point, 

would establish unsubstantial points even tliough man}’, one should give 
up as devoid of substance.” 

Similarly, of the contending parties, even if one agrees to accept 
either tlie divine or human proof as may he otl'ered by the other party, if 10 
human proof is possible, tliat alone shall he the determinant, and not the 
divine test ; so says The Same Author : ‘‘If one (party) adduce luunau 
evidence, and the other resorts to the divine test, in such a case, the king 
should accept the human, but not the divine proof.” Thus the general 
rule is that when hunian evidence is ab-solutely unavailable, then is the 
divine one. 

The Same Author states an exception to this on some occasions : “ In 

trials concerning heinous offences of a long standing, or in the case of 
assaults, or slander, or concerning acts proceeding from violence, the ordeal 
itself 4ire the witnesses." This rule of option, moreover, has a reference 20 
to otlier than secret offenders. There, human evidence lieiiig impossible, 
the rule of option would not be possible. Hence also has been stated by 
the Same Author : Of secret offenders, perpetrators of heinous crimes, 

however, necessarily is the trial to be by ordeals ; and by means of devices, 
marks, gestures, outward manifestations, and by the movements of their 23 
speech, eyes.” Tlie meaning is that in the case of secret perpetrators of 
heinous offences, however, on account of their mask on their face, their 
form not being noticeable. In the absence of devices, marks, and tlie like 
also, there should be tiie ordeal for tliem, and not merely on an alisence of 
witnesses etc. only; and to point out this has the text been cmtimied again. 30 

Likewise, in the case of the perpetrators of the most heinous offences, 
even though openly cummitted, the trial is to be by the divine test only ; 
so says the Same Author : '’In the case of heiuous offences of all kinds, 
one should conduct the investigation o£ the truth by means o£ ordeals, 
even though witnesses exist ; so indeed (holds) Bhrgu.” 35 

In regard to disputes relating to debts, Narada ^ states a special rule: 

When, owing to the negligence of the creditor, neither a document, noi' 


f Oh. I. 235. 
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witnesses exist, and the disputant also denies the (receijit oE) money, for 
sucii a one a threefold procedure has been prescribed.” ‘ The disputant,’ 
/. e. one wlio has accepted the money. ‘Procedure’, i.c. the means for secur- 
ing the money. That also lias been pointed out by the 
5 Park 52’’’ Same Author ' . Demand at each period, continuance 

of past transactions, and the third an oath has been de- 
clared; by adopting these in order (the creditor) should secure (the amount).” 
‘At eacli period, a demand,’ i e. whenever the time for repayment had 
arrived, ‘ pay me my money,’ thus for three, four, or even five times, a 
10 demand for repayment made in the presence of three parties and not coii- 
traver ted by the other side —this is the first means. In the absence of 
that ■ continuance of ^ past traiLsactions,’ e. g. at such and such a place, at 
such and such a time, whatever may be useful in reducing a particular 
money liability, in connection with that transaction the loan was taken 
15 by you, with this and the like, the second means. "When that even is un- 
available, the third mode is an oath ; this is the meaning. 

This meaning, moreover, has been pointed out by the Same Author ^ 
also : ‘‘Although goaded on to his face, one who does nob refute the demand, 
three, four, or five times, must pay the amount thereafter. Upon a refutation 
20 of the demand, however, one should treat him with the happenings 
regarding the balances of advances in connection with the place, time, 
matter, (mutual) relations, the amount, transactions and the like. If 
references to past transactions also be of no avail, then one should have it 
decided l)y the oaths only, by fire, water, religious merit and the like, 
22 appropriate to the place, the season and the capacity (of the party).” 

Katyayaua also : “In regard to (a dispute about) a debt, the means 
of proof Iwve been declared to be a document, or witnesses, or (evidence as 
to) tlie balance of (past) advance, or divine proof, out of a desire for the 
good of the people” Likewise, in regard to a dispute of any kind, says 
(jQ the Same Author : “ By means of all the pmmAnas or by Jietu or even by 

an orfleal, should the king make a decision in all (kinds of) disputes ; in 
the absence of all, by effort, and never on any account otherwise.” Vyasa 


1 Gh. I. 231’. 

2 Dr. Jolly trnuslates as argument. It would appear that from 

the contest hero ^i% has the sense of iTrsT^r — instrument, and^^ is 'remnant', ; STiErfiJr 
also explains us ^ 

n Gh. I. S.37-20'3. 

4 The same text has been assigned to Katyayana in Sarasv.ati Vilasa, see p. 107. 
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states the iiieauiiig of the words [immana and Iieiu ■ “ Documents, Avit- 

uesses, and enjoyment or possession have been stated to be the pirirndna 
of three varieties ; and the wise people know inference to be hlu, as also 
logical reasoning.” In this Avay, the meaning in substance isj when proof 
is not possible by a visible means (of proof), an invisible meatis may be 5 
reported to, and not otherwise, 

Brhaspati says that at times even, if not proved by tlie visilde, tlie 
invisible must not be resorted to “ In regard to the first ^ or the third, 
the means of proof may be divine or human ; but for an answer of the 
fourth kind, the document evidencing success together witlithe witnesses.” 1(J 
The import is that in an answer of a jwevious decision, Ijy establlshiiig 
either by witnesses or by the document of success, the disputant becomes 
successful (as) before. With this import also Vyasa even ! “Iii (an ans- 
wer of) a previous decision, by the document of success, or likewise by (the 
evidence of) the Chief judge and the like the disputant secures success of 15 
w'hat he had stated.” ‘ Disputant,’ L e. the opponent, as in such case lie 
is the party who has to prove the point in dispute. Hence also Brhaspali i 
“ In the (answer of a) previous decision or of a confession and avoidance, 
the defendant himself should establish the answer : in an answer of 
denial, however, the plaintiff should establish his case as made out in the 
plaint.” The meaning is that in an answer of denial, by reason of an 
absence of an admission, the plea made out in the plaint has the character 
of the point to be established, the contexts of the plaint, the plaintiff him' 
self must prove. In the ansAver by a special plea, hoAvever, by the very 
admission of the statement in the plaiut, the burden of proof being shifted 
the plaintiff has not to establish the statement in the plaint, hut moreover, 
the part of the statement in the ansAver Avhich plaintiff has not admitted, 
i. (’. the special plea, that itself is to be established by the defendant 
by means of proof. Hence also Katyayana : “ After admitting ( the 
statement in the plaint), if the defendant set up a different (and) stronger 
plea, if that indeed is established and not the other, then he succeeds- 
Having admitted Avhat Avas stated by the plaintiff in his first plaint, if the 
defendant set up in his plea another stronger, i. <?. capable of crashing the 
statement in the plaint, such as payment back or the like, then that alone 
is to be established by him ; by reason of a non-admission by the plaintiff, no 

1 According to Katijayana an answer has four varieties ; ''By pleading the truth 
( UrV ) admission or falsehood, ( fquif denial ), admission or confession and avoidance 
( ), and former judgment ( )•” Of tbeoe the Ist and the 3rd. 
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‘ not the other’ Lc. the portion o[ the plaint admitted by the delendaut, 
need not be, proved by the pkintifC. The expression ‘luiviug admitted' is 
intended as an extended application ; theret'ore, alter stating that the 
averment by plaintiff; is false, i£ a special plea is set up, even 
5 then the special plea is to be established, as Harita 

ihvGE 53 ' has stated : “ OC the two answers viz. of denial and 
special pdea, the special plea should be accepted 

as an answer.” 

Likewise, in an answer by admission of the truth (of the plaint), 
neither of the disputants has to prove anything ; so siys the Same Author : 

“ When, however, a former indginenb and a special plea are set up, the 
defendant sliould exhibit proof ; in a plea of denial, the plaintiff, but on an 
admission, that wdll not )je necessary.” Tlie import is that the point to be 
established may be in the pdaint as well as in the answer. Therefore, in the 
case of an admission, the judicial proceeding has (only) two parts. To that 
effect also Katyayana : “ In an answer of denial; it should be known to 
have four parts, in an admission and avoidance likewise, and in the plea of 
former judgment also ; (but) has two parts in the pleas of admission.” 
Thus, in the pleas of admission, there being an absence of the allocation of 
( the burden of ) proof or the like, the judicial proceeding is brought to a 
close at the end of the answer itself. In this manner also it shonld be 
understood that in the answers of denial and special plea, there may be 
divine and human evidence ; in the plea of a former judgment, human 
(evidence) only; in a plea of truth (of the plaint) none whatsoever. Hence 
also Katyayana : In (a case of) slander, and also (a dispute) about land, 

one should not prescribe an ordeal.” 

Indeed this Author himself has iu a case of harshness of words, 
stated an ordeal, e. g. in the text. “ In cases 
An (huD'Tiox. of heinous crimes etc.” ( The answer is ), True, it 
was so stated : hut that has a reference to cases of 
extreme violence ; while tliis has a reference to petty cases of harshness ; 
thus there is nothiiiu contradictory. ‘Regarding land’ is intended as 
indicating, by an extended application, an immovable. Hence also Pitamaha '. 
“In disputes regarding immovables the ordeals sliould he avoided; by 
nituesses, or by a ■writing as also of by (the evidence of) possession should 
these be established.” Here, it should be understood that in the absence 


1 See above p. 93 1. lG-29. 
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of human (evidence), by hetii should be the decision ; 'when that Is not 
possible, (then) by the king’s command- 

So also, the Same Author, in regard to the rule of the ordeals at some 
places : “ In accusations for heinous sins, as also for the misappropriation 

of a deposit, by the ordeals should the king investigate the cause, even if 5 
witnesses exist.” Katyayana also : “ Where witness evidence is equally 
balanced, even there also, should one investigate by means of the 
ordeals. Also in a dispute regarding loss of life, even if witnesses exist, 
the complainant should resort to an ordeal ; in such a case, one should not 
interrogate a witness.” Brhaspati also : “In regard to a document, as 10 
also in regard to the statement of witnesses, where a doubt is felt, as 
also an inference is doubtful, iu such a case, the divine evidence is the 
clarifier.” ‘ Inference ’ amnmnam, i. e. possession ; as also the employ- 
ment of a burning faggot or the like. Vyasa also : “ This document has 

not been executed by me, it is false, and has been caused by another ’ hav- Ip 
ing (thus) discarded that document, the decision as to the fact should be 
by an ordeal.” The meaning is that in regard to the point to be 
decided, one should make the decision by (a resort to) an ordeal. Katyayana 
also : “ Where a document is fraudulent, and where it has been reported 

to the king as such, in such a case the king occupying the seat of justice 20 
should decide by (a resort to) an ordeal.” Likewise, the Same Author states 
the rules for investigation at some time by a document, at times by 
possession, and at times by witnesses, when possible : “Whatever has been 
reputed to be the established usage of the piigns, kenis, ganas and the like, 
of that the means of proof is a document, and neither an ordeal, nor also 25 
witnesses. In regard to the making and enjoyment of a passage through a 
door, a watercourse and the like, possession or enjoyment alone has 
preponderance, and neither a document, nor also witnesses. (Also) In 
regard to gifts promised and not given, and also for a decision by a master 
towards the servants in regard to z’escission of a sale, or where 30 
having purchased (a thing), one does not wish to pay the price, or 
in gambling and prize-fighting, when a dispute has 
Page 54* arisen, witnesses have been declared to be the means of 
investigation, and not an ordeal, nor also a document”. 

The settled rules of evidence thus stated must be carefully observed 35 
by the investigators: So says Narada ^ : “Those invested with legal 
1 Ch. I. 68. The original text in the Narada Stnrfci is as follows : 

and the translation given above is ajcsrding to tlieorigiaalroadingiatbeNaradaSqirti- 
13 
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authority must pay strict attention to the ( various ) modes of proof. 
For indeed, things which have to be proved fail ( to be established ), 
if the prescribed modes of proof are not attended to”. The meaning is 
that since those who ( have to ) adduce proof ( are likely to ) fail, therefore 
5 those expert in determining the harden of proof, should decide by whom, 
and which mode of proof, should be exhibited. 

Here it has been stated by some wiseacres ^ that the exhibition of a 
document etc. is not ( to be regarded as ) a restrictive mode of proof in 
regard to immovables, but only as an ordinary mode, otherwise upon the 
10 loss of a document on some account, there would be an absence of a 
decision. That is not correct. Although it is restrictive, ' a decision may 
be reached by logical reasoniug or under the orders of the king. Hence 
also Pitamaha : “Where no docnment exists, nor ( proof of ) possession, 
nor even witnesses, in such a case an ordeal need not be resorted to ; there 
15 the authority is the king. Those disputes indeed of doubtful aspect which 
cannot be decided, for those, the king is the authority, since he is ■ the 
overlord of everything”. Hence also the visible and invisible modes of 
proof have been stated by Vyasa : “In the absence of these, the wise men 
regard the king’s order as decisive”. The me.auing is that when means of 
20 proof are not available inherently or on account of a (rule of) prohibition, 
a decision may be reacted by the king’s command. 

Tims in the Smrlichanlrika the part relating to the adjustment of 
proof. 


How the Part relating to evidence, Kriyapadah. 

25 There Brhaspati ^ : “After having he.ard the plaint and the Answer, 
the party for whom the proof is ordaiired by the councillors, that one 
should completely establish by means of documents and the like, 
what was stated on affirmation”. ‘Proof’ i, e. evidence. Narada^ also • 
“When after the first complaint and the counterstatement have been 
30 completely reduced to writing literally in detail, the disputant in the 
third stage should demonstrate ( it) by proof”. ‘The first complaint’ i. e. 
the plaint ; ‘Tire coimter- statement’ i. e. what is written by way of 
defeating the first complaint, in short, ‘the answer’ ; ‘The third stage’ ?. e, 
the part relating to proof ; when in that, the evidence is the means ( of 
proof ). Thus, the meaning is this : After the three parts consisting 




2 Ok Y.2. 


3 Xntr. 1. 24, 
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o! the complaint, the answer, and the cleteruiiuatiuu of the harden o£ 
proof, the plaintiff should 'demonstrate by means of evidence’ i- a. 
establish his case by means of evidence. 

Vyasa states the meaning of the words ‘case’ ( Kdrya ), and ‘evidence’ 
(Kriya)' “The ‘case’ is said to be that which has to be established, while the ^ 
means of (proof) is declared to be the evidence ; that, moreover, should be 
known to be of two vai’ieties, ‘human’ and ‘divine’, likewise’’. ‘Means’ 
i. e- means of proof. Brhaspati ^ also states a division of proof : “Of two 
varieties, indeed, have been declared the means of proof, the human and 
the divine likewise ; each one (of these) has been (further) variously 10 
subdivided by sages conversant with principles”. Katyayana also: ‘‘Of 
five varieties may be the divine ; the human has been declared to be of 
three kinds’’. The expression ‘Of five varieties’ is not intended as 
restrictive, as other varieties such as the rice, heated coin, and the like 
have been noted in other Smrtis ; while the expression ‘of three varieties’ 15 
is certainly restrictive, as there is no incongruity in 
Page 55* other Smrtis. Hence also the statement here is ‘has 
been declared to be of three kinds’. As for what, 
moreover, has been stated by Narada ^ ! “Documents and witnesses also 
are declared to be the two methods”, that is not intended as restrictive of 20 
the number, for were it so, there would be the incongruity of contradi- 
ction with his own text ^ viz. “Documents, witnesses and possession, are 
declared to be the two traditional modes of proof”. Therefore it should 
be understood that the text ‘are declared to be the two traditional means’ 
has been stated for indicating that the plural number is intended as 25 
applicable for the two ^ others. 

Thus in the Smrlichandrika the Pari relating to Proof. 

1 Oh. V, 17. 2 latr. I. 3. 3 Ch. I, 69. 

4 — With a view to express that the plural number is 

in regard to the other two ». g. and The meaning is, the orbit of gi% is 

very limited, not large ; while documents ( ) and witnesses ( ) have" a 
wide range to cover. Therefore, although the text says ‘two rules', the meaning 
intended is the two rules being (1) and the other (2) prominently 

in view, having a very small orbit, is of little importance to count as a major 
rule. is not to be taken therefore as a restrictive or limitative expression. 

i. e, two prominent means generally to be resorted to. Therefore the fact is 
that the means of proof are three, but of these the two having a preponderance over 
the other i. e, the third, aud therefore a wider orbit, ^ has been stated as merely 
indicative and not restrictive. 
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Now the Consideration of Documents — Lekhyanirupanam. 

There Vasishlha^ ; “The Common and of the king ; thus one should know 
a document to be of two characteristics”, i. e. ‘Common’ i e. of the people. 
So also Sahgrahakara : “The Royal and of the people, (thus) of two varieties 
5 has a document been declared”. There, the royal, on account of its divi- 
sions such as ‘an edict’ and the like is of four varieties ; so says Vasishlha ^ : 
“An Edict [Sclsanam ) should be known to be the first ; ‘a decree’ 

A. 

(Jr<yap<;m), likewise the next ; ‘a mandate’, (Aj/ld/jaim), and a general 
‘ordinance’ ( Frajnupalra) ; (thus) the Royal is of four varieties”. 

10 There, by way of expounding (S'dsam) ‘an edict,’ says Yajnavalkya ^ ^ 

“ After having made a gift of land, or having created a corrody, the king 
sliould have a document drawn up for the information, in future, of good 
kings who may come on.” ‘Corrody,’ that property which is received 
under a royal document as the result of an arrangement by those carry- 
15 ing on trade and the like transactions to the effect that ‘ every year or 
every month some amount should be given to this Brdhmana or to this 
Deity.’ Here, although the donation of money is by the one carrying on trade 
and the like, still the merit goes to the creator of the corrody alone, as the 
other proceeded to act with that object only. The word ‘ land ’ is used as 
20 indicative, by an extended application, of a village, (pleasure) garden^ and 
the like. Hence also Brhaspali : “ After having made a gift of land and 

the like, the king should cause a Royal grant to be made according to law, on 
a copper-plate as well as on a (piece of) cloth containing the home of the place, 
the family, and the like.” “Should cause to be made,” i,e. by bim (tbe officer) 
25 who brings about peace, war and the like ; it being the rule that that (officer) 
alone has tbe capacity for making such a document. To that effect also 
Vyasa * “The writer of the peace and war (documents), when commanded by 
the king himself, should write out the king’s command on a copper-plate or 
a cloth, reciting the connection of the act and its cause, and containing a 

1 See Appendix-Quotations from Vasishtha Verse 10. 

2 See Verse 10. Tlie four varieties of written orders issning from the king 

arc (1) tho fta Sana (2) Jayapatra (3) the ) 

and (1) the Prajiidpanapatra ( ), Op the Imperial Gonslitutions ( Prindpium 

Pladta), of the Roman Law, viz. (.1) Jipislola: with Mandata and IlesoiiHa, (2) Decrota. 
and (3) Edicta. 

The /ayapotm 'a certificate of success’ which is translated here as a decree also 
includes a hlnapatra, ‘a certificate of defeat’ as will be seen from the definition of 
Jayapatrahi as given by Vrddha Yedshtha [ soo Mitakshara on Yaju. II. 91. (Collection 
Vol. II. p. 902. 11. 25-30 and note (4)’]. 

$ Aohara 318. 
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brie^ description o£ the piroperty and o£ the Act.'’ A command which 
contains a (recital of the) connection of the Act and its motive cause ; one 
of that description. 'Containing a brief description of the property and the 
Act,' i. e. accompanied with a brief statement, from the beginning, of the 
transaction- Yajnavalkya ^ states the matter to be caused to be written on 
the copper plate and the like ; “Having caused to be written (the names of) 
his own ancestors as well as ‘himself’ the lord of the earth, the extent of the 
accepted donation, and a detailed description of the donated property.” 

In the beginning having caused to be mitten out in consonance with 
usage the (invocation of the) blessings of the Lord of prosperity having 
the body of the (great) boar who had lifted up the entire earch, as bestow- 
ing a boon; ' his own ancestors’, the three in respective order i. e. the great 
grandfather, grandfather, and the father by name, introduced by a descrip- 
tion of tlieir qualities, such as Ijravery and the like, and himself the fourth, 
the extent by measurement, and of the accepted donation. That rvhich is 
accepted as a donation is an accepted donation ; the land etc., the corrody 
also ; the measurement of that i e. the extent ; ‘ Extent of the accepted 
donation, i. e., the boundaries of the land etc. to be donated. Vyasa also * 

‘‘ Containing the year, the month, the half of it, and the name of the king ; 
the caste of the acceptor of the donation, together with the gotra and the 
scholastic name.'’ The meaning of the latter half is 
Page 56^" that such (things) should be caused to be written as 
' would enable a complete identification of the donated 

property ; and the caste, family, the scholastic branch and the like also : 
Likewise, the Same Author also states other things also to be caused to be 
written : “ The place, the family ancestry also, the country, the village 

connected, the Bu5,bmanas and others also respected and holding authority, 
one should write; the members of the family, prominent members of the 
writercaste, servants, and doctors, ( extending ) as far as the mlenchha, 
chandMa and the border men, addressing all (thus) : ‘‘For (securing) the reli- 
gious merit of the mother, the father, and of oneself also, to one the son of 
such and such, this gift has been donated by me to such and such a one the 
co-student (of such).” Brhaspali also : “ Irrevocable, unrecoverable, irres- 
pective of whatever may occur in future, (continuing) equal in extent in 
time to the moon and the sun, and descending hereditarily to the son? 
grandson and their descendants, maintaining the heavenly abode for the 
donor, and the preserver, and involving hell to the person takiug back, one 


1 Achara 319. 
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should write sixty-thousand years as the extent of the donation, and for 
interrupting it, i.e- the supplement is, for the information of the future kings 
and the like. Hence also Vyasa ; “Sixty-thousand years, as also the effect 
for interrupting the donation, the king should write for the information of 
5 the succeeding kings (in future).’’ Likewise another verse also to be written 
has been recited by the Same Writer : “This embankment of religious merit 
is (for the) common (benefit) for all kings, (and) should be protected at 
all times by your honours, (the humble) Ramabhadra again and again 
requests all those future lords of Earth,” Thereafter, the king should himself 
10 write out his own hand ; for the Same Author also says : “ The site, and 

the measurement also, as also his own hand, he should write himself.” The 
meaning is that one sliould write himself (then) : “What is written above 
has the ascent of such and such a king, the sou of such and such a one.” 

The writer also should write his own name ; for the Same Author also 
15 says : “One who brings about peace and war, and one who also is 
the writer, being duly commissioned by the king himself, such a one 
should write the Royal Edict ; his own name, however, he should write 
-and afterwards, imprinted with the Royal signet ; such shall be the Royal 
Edict regarding a village, field, house and the like.” 

20 This, moreover, should be delivered over to the acceptor of the dona- 

tion, as it would be useful to him. Hence also Vishnu ^ : “Either on a 
( piece of ) cloth or on a copper-plate, written and marked with one’s own 
signet, he should deliver over for a proper information of future kings”. 
The Sahgrahakara also: “A Royal Edict shall contain the mark of the hand 
25 of the king himself, and the Royal Command, the name of the king, shall 
be imprinted with the Royal signet, in one’s own script, not couched in bad 
words, with the letters and syllables complete, and delivered by the king 
by the writers of peace and war.” The meaning is that written by the 
writers of peace and war in the manner as aforestated and delivered to some 
30 other shall be the Royal Edict or Grant. This Edict, moreover, is not with 
a view to establish the donation, as that is accomplished by the acceptance 
itself, but is intended to make firm what was donated, as it is by putting on 
a firm basis ( alone ) that it has been stated, to yield an imperishable 
result. For : “As long as his mighty fame obscures the heaven and 
35 Earth, so long does he, the meritorious, reside in the abode of Gods.” 
With this import also has been stated by Yajnavalkya^ : “Bearing his own 
autograph and the date, he should cause the Royal Edict to be made in 

1 Dh. S. Oh. III. 82. 2 Ichara 320, 
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pei’petuity.” ‘Bearing the date’, i, e, containing the donation particula- 
rised by the ( name o£ the ) year and such other particulars. To that 
effect also Vyasa : “This ‘has been understood by me’ so written by the 
donor, containing important words, and likewise imprinted with the 

( name of the ) year, month, its half, the day and the 5 

Page 57* Royal signet. In this manner should one write the 
document containing the Royal Edict.” 

Similarly, the Same Author proceeds to discuss a Decree ^ (or document 
of success ) : “ Having himself investigated the disputes, or upon the 

report from the Chief Judge, thereafter the king should give a decree for 10 
general information.” 

To whom should he give ? Anticipating this question, the Same 
Author says : “One by Avhom the ( right to ) movable as well to the 
immovable (property) has been established to be his by means of evidence, 
who was placed in a doubtful position on account of an allegation in regard 15 
to a portioir, and duly comes out successful, to him should be given by the 
king the Decree duly confirmed.” Brhaspati ^ also : ‘‘Preceded by the first 
and the final pleading and concluded by the decision, when a king gives a 
writing to the successful party, that is stated to be the Decree or (Jaya- 
patra).’' ‘Preceded by the first and the final pleading’, (this expression) is 20 
indicative by implication of a concluded trial. Since says the Same Author ^ : 
“What had taken place in the judicial proceeding, such as the first 
complaint, the Answer and the like, followed by evidence and the decision, 
all that should one write in the Jayapatra'^ Vyasa also : “The first 
Complaint, the Answer, the part relating to proof, the detailed considera- 25 
tion of these, oral evidence, the Smrti Texts, a decision reached in con- 
cordance with the assessors, one should write all this collectively and briefly 
in the JayapcUra” ‘The part relating to proof’, u e. the part where the 
proof is sifted and examined, in short the part known as the Praiydkaliuh 
or the part in which the burden of proof is determined. ‘Oral evidence’, 30 
i, e. statements of witnesses ; ‘concordance with the assessors’, i. e. without 
transgressing the assessors ; ‘briefly’, i. e. in a shortened form. 

Katyayana also : “The statements of the plaintiff and the defendant, 
the affirmation, the statement of witnesses likewise, its decision also as 
was determined by himself, this should be written distinctly entered in 35 
the respective order in the document.” The expression ‘ in respective 
order ’ has been expounded by the Same Author also : “ The statements of 

1 gfTirqsf — see note on paga loo above. 2 Oh. YI, 4. 3 Oh. YI, 3, 
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the complainant and oE the person complained against, should first 
be entered ; o£ the assessors, oO the GliieE Judge or oE the hulas 
thereaEter ; the decision ( based upon ) the principles oE laws and 
the opinion should be caused to be written there also.” The recording 
5 oE the opinion, however, is by one’s own hand, as the writing of the 
opinion in another’s hand has already been ordained before in the text : 

‘ And as was determined by himself.’ Hence also has it been stated by 
the Same Author : “ Plaintiff should be duly invested with the right 
which was established (by him), and be commended (for his success), while 
10 the king should deliver the document containing his own hand ; and the 
assessors also as were present tliere, knowing the smrtis and the khlra, as 
in the case oE m document, so here also should be made to write their own 
hand-” The meaning is that the king sliould cause these assessors to give 
the Jayapalra, iust like the people’s document. Vrddha Vasishlha also : 
15 “ Upon the establishment o£ his right, oue should give to the successEul 

among the two disputants t\\Q jaijapaira or the decree having the imprint 
o£ the hands of the Chief Judge and the rest, and sealed with the Koyal 
signet.” The as thus described, is known as PakMlhlra ; so 

says Kafyayana : “ A document prepared in this mode^ the wise know as 
20 the PakMikdmP This PakMiMra, moreover, is a particular variety of a 
decision only, and not in all cases ; so says the Same Author : “Where the 
(burden of) proof lias been discharged by a disputant by means of evidence 
only, in such a case has been ordained to be given a PakMtkdra, and 
not in all (cases).’’ ‘Proof’ i. e. the point to be established- By stating 
26 that ' by means of evidence only,’ the Author says that a trial with the 
four parts alone can have a Pakhdlkdra, and not a trial with two parts. 
Moreover, this has been made clear by Bjrhaspati h “ IE a party establishes 
the point at issue in a trial with the four parts to success, a jayapairaka 
containing the Royal signet is contemplated. ” In a 
30 Page 58'' trial with t\vo parts however which contain the Plaint 

and the Answer, thd jayapalra is certainly there ; since 
the ( particular variety viz. the ) PakMikdra alone is prohibited there. 
Another (variety of a) jayapaim has been stated by the Same Author: “That 
which is given to others than a defeated or a false litigant or the like, and 
36 which is completed by a naiuation of actual facts, that also is called &jayci- 
palrakaP ‘Toothers’ 'he. themeaningislitigauts who have-not been defeated. 

1 See Oh. VIII. 19. 
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The AjnApatra (mandate) and the Prdjiidpaim (an ordinance) these 
two have been pointed out by Vasishtha ; “That by which some duty has 
been ordered to be performed by the feudatories, servants, the national 

A 

guards, and the like, that is called an Jjudp'tira (mandate). That by 
which a duty is communicated to the sacrificial priests, the chief officiating 5 
priests, the preceptor, as also to those who are entitled to (be treated 
with) respect, is the document issued for their information.’’ Brhaspati 
mentions even another ruyal ‘deed of favour’ called the PrasMa-lelchya 
“ Where a king being pleased with the service, bravery etc. (of the donee), 
proffers a region or the like by means of a document, that indeed is a j[q 
a Prasiida-likhila ( deed of favour ). ” Therefore the statement that a 
Royal document is of five varieties or of four varieties should be regarded . 
as made through inattention. 

The peoples' document has, moreover, been explained by Vyasa : 

“ The well known^ local writer should write out a people’s document, 15 
containing the (names of the) royal family in their order, and the year, 
month, half of a mouth, and the day.” i e. containing (these) is the 
context. ‘ Day,’ i. e, the day (of the.week). Other (details) also should 
be caused to be written ; so says the Same Author : “ One should write 
the name and the caste of the creditor and the debtor preceded by 20 
the father’s, the variety of the property, as also the quantitative measure, 
and the rate of interest as agreed Co by both.” The expression 
‘agreed to by both, &c.’ is qualitative of the property and the like also. 
Hence also Yajnavalkya^ “In every transaction where an amount has 
been agreed to by mutual consent, there should be made a writing about 
it with ( the attestation of ) witnesses ( thereon ), and preceded with the 
creditor.’’ ‘Preceded with the Creditor,’ i. e. with the name of the Creditor. 
‘With witnesses’, L e- containing the names of persons who are inter- 
mediaries and conversant with the transaction or the amount agreed to. 
Similarly, as many particulars should be and entered into the document as gp 
may be helpful for a definite appreciation, as to the time, the creditor, the 
debtor, the witnesses, and the like. So says the Same Author ^ •• “Containing 
among other things, the year, the month, half of it, the day (of the week), 
the castes, and the names of their own goira, as also the scholastic title, and 
the names of self and father.” ‘The scholastic title’, e. g. '‘Katha of 

1 Appendix Verses 17 -1 8, 

2 i. e. ilio officer Wliose function is to write out dooume&ts 
regarding places of importance. 

3 Book II. 84. Collect p. 891 


4 Book 11.85. 
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the Rgveda’ and the like qualifications in connection with the ( particular ) 
S'dhhd, The father’s name of oneself, -as also the father’s names of the 
creditor, and the witnesses. By the use of the expression 'and the like’ are 
included the relatives, the day etc. according to the usage of the country- 
5 Hence also Vyasa : “In accordance with the usage of the country containing 
the transaction, the loan, the acceptance.” ‘The transaction according to the 
usage of the country’, i e. it should be done in pursuance of the local 
usage. ‘The loan’ i. e. the advance. Narada also : “A document, 
moreover, should be caused to be made with witnesses on, which is not in 
IQ disregard of the rules about the sequence of ideas and words, which is in 
conformity with the state of the usage in the country, and which is perfect 
in all particulars’’. ’Vasishlha ^ also : “Having entered ( in it ) the time, 
the king, the place, the residence also, the transferor, and the transferee, 
and containing the father’s name, the caste, one’s gotra, the S'dlcJiA, the 
money etc. with the quantity, the interest, the signature of the transferee 
and the witnesses also cognisant of the contents.” Yajaavalkya ^ “After the 
contract has been completed, the debtor should enter his name with his own 
hand (at the end ) with the words, “what is written above has the assent 
of me the son of such ( and such ) a one,” By saying ‘above’, the Author 
2Q points out that after the words ( stated ) before have been written, below 

these should be placed the words in his own hand; ( the 

Page 59 * word) ‘Debtor’, is intended as iudic.itive of witnesses 
also. To that effect the Same Author ^ also : “The 
witnesses also, should subscribe in their own band their fathers’ names 
25 before theirs, thus, ‘ here, so and so am a witness’ ; these witnesses should 
be equal”. Those who have been entered here hi the document as 
witnesses, these also should each write, ‘ so and so the son of so and so, a 
witness in regard to such and such a matter.’ 

These, moreover, should particularly be even in number, such as 
30 two and the like, and not uneven in number, such as three or the like. 
The rule as to the number of witnesses has been indicated by some one 
contrarily by assuming an ^ implied negation. That should be ac- 

1 See Bombay Sk, Series Appendix p, 86. Verses 23, 24. also Viramitrodaya 
and Apararka. This passage is not in the text as printed; but 1. 136 contains a 
similar proyiaion. Cp. Yajnavalkya also Book II. 85. 

2 Book n. 86. 3 Book II. 87. 

4 i. e. between the word % and grri:. Thus aeoordiug to this view 

the text should read'^S^cil’- This sign is called so that when the clause is split 

into n^s or syllables, it should read % t 
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cepted only in a region 'where the usage is like that alone ; not else- 
■where, as it would be incongruous. The plural number in the ex’ 
pression ‘witnesses’, is in reference to a matter ( which is ) very important. 

The debtor, the creditor, the two witnesses, and the writer likewise, a 
document should be made with ( the writings of ) all these together, and 5 
not othex’wise”, since in this text, two witnesses have been stated by 
Harita in all kinds of documents. In this way, moreover, in a document 
prepared by another, as there are five persons viz., the debtor, the creditor, 
the two witnesses, and the writer, it is a document with five entered 
in it. This is the practice among the people. When, moreover, the 
number of witnesses is larger, such a transaction should be understood 
to be of a minor character. 

In regard to documents of all kinds whatsoever has been stated by 
Vyasa also : “The debtor, his hand together with his name, together with 
two witnesses with the (name of the) father-” Therefore, the rule ^5 
about even number, such as two and the like should be resorted to without 
( any ) conflict with the usage of the country. 

When, however, a witness or a debtor is illiterate, then says NSrada ^ : 
“Where a debtor is illiterate and so also the witness ( who is illiterate ), he 
should cause his declaration to be put in writing by another witness in the 20 
presence of all the witnesses. One knowing a foreign script should also 
write himself alone, as he knows the script, vide this Smrti of Katyayana ; 

“All the scripts of the people should be entered into a document.” 

After the autograph of the witness, says Yajuavalkya ^ : ‘Being desired 

by both (the parties), this was written by me so and so, the son of so and so’, 25 

thus at the end (of the document) should the writer then subscribe”. Vyasa 

also: “The writer should subscribe at the end thus ; ‘By me, so and so, the 

son of so and so, requested by both (the parties) — his own name in his 

own hand’.” This is the rule regarding a peoples’ document as stated by 

Vyasa. ‘At the end’, i. e. of the document- „ 

«iU 

A document thus described is of eight varieties ; so says the Same 
Author : “ An ancient document {chiraka), a document in one’s own hand 
{svaJiastam)^ likewise that which is called {upagata) an acknowledgment or 
receipt, a document of pledge (adhipatm), is the fourth ; the fifth is a 
sale deed (krayapairaha), the sixth is known as a document of usages 

1 Not found in tiie published edition (see however Mitakshara p. 894. 11. 24-27y 

2 Book II. 88, 
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{sihitipatrahi), the seventh is the document of peace {sandhipatrahi), and 
the certificate of purification (FzsuddAzpn/ra/ca), thus a people’s document 
(Laukika) has been declared to be of eight varieties,’’ Here the number is 
not intended to be particularly stressed, as a (vibhagapatra) document of 
5 partition, and the like also, are (regarded as) peoples’ documents. 

There, the Sahgrahakara states the characteristics of the ancient docu- 
ment )• '‘A document is called ancient {eJiirakd), which is 

written by ancient writers of the town, nominated by the plaintiff and the 
defendant, regarded as the best available, with their own names preceded 
10 by the names of the fathers and the like, containing the names of each of 
the plaintiff} the defendant? the witnesses, and (the signatures) in the hands 
of the plaintiff, the defendant, and the witnesses, containing clearly the 
information, with characteristics as stated in the smrtis.” ‘ Regarded as 
best,’ e- highly praised. 

15 ■ Kalyayana, moreover, describes the document in one’s own hand 

(svnhasia)- “ That which was written by the acceptor in his own band, 
and which is without any witnesses, that is known as a ‘document in his 
own hand,’ and declared by the wise as (good) evidence.” In the same 
manner, a document written by the giver, and acknowledged by the 
20 acceptor, should be known as a document of acknowledgment (cibhynpagaia). 

Karada ^ states a document of pledge ( dd/hpailra ) : “Where after 
’ " accepting a pledge, the owner lends his own money, the document which is 
executed at that time, that is called a document of pledge.” 

In the case of a document for a second pledge, Prajapati states a 
25 special rule : ‘‘ When the creditor creates another 

Page 60* pledge with the same money, (then) having executed 
a document of that pledge, he should deliver back to 
him the first document.” 

A sale deed (krayapaira) has been stated by Pitamaha : “ When 

30 an article is purchased, that which is executed for the publication of 
the purchase by the seller aud assented to by the purchaser, should be 
known as a sale deed {krayapatraka). The documents of usage 
(sihiiipatra), and others have been stated by Katyayana : “The document 
which is intended as evidencing the usage of men versed in the four 
35 Yedas, of a town, of corporations, of guilds, and of the inhabitants of a 
town, is called the document of usage {sthitipatraka). That document 
which records what happened at an accusation made before all the best of 


1 Not fouad in the pnbliBhed edition. 
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the people, is called the document o£ peace {sandhvpctiraka). When an 
accusation has been got over after an expiation was performed, the docu- 
ment which is given by the people attested by witnesses is called the 
document of purification (vikiddhipatraka)." 

Brhaspati ^ also mentions the divisions of documents : “ A docu- 5 

ment of partition, gift, purchase, pledge, agreement, bondage; debt, or of 
like (transactions) ; (thus) of seven varieties are Peoples’ documents ; the 
royal edicts are of three kinds.” Here also no (particular) number is 
intended to be stated, more documents than these having been pointed 
out ; hence also the expression ‘ and the like ’ has been used ; otherwise, 10 
the seven-fold varieties having been established by the enumeration itself, 
the use of the expression ‘ and the like,’ would be meaningless. By 
that alone, this is understood, that the number of (the kinds of) documents 
is not intended as restrictive. Therefore, there is no contradiction with 
the texts containing various enumerations. 15 

The Same Author ^ expounds the document of Partition and other 
kinds : “ When brothers become mutually divided according to their own 
wish, and make a deed of division, that (document) is called a Partition-deed, 
When after having made a grant of land, one executes a deed wherein he 
makes it endureable as long as the sun and the moon continue, and to be 20 
irreducible, and unresumable, it is called a Donation deed. When after having 
purchased a house, a field, or other (property), one causes a document to be 
executed containing an exact statement of the proper price paid for it, it 
is called a Purchase-deed. When, after having given as security movable 
or immovable property, one executes a deed stating whether the (pledged) 25 
propei’ty is to be preserved, or used, that is called a Mortgage-deed. When 
(the people of) a village or province execute a deed of mutual agreement, 

(the purpose of) which is not opposed to the interests of the king, and 
which is for the purpose of dharma, that is called a deed of Agreement 
(Samvit). Being reduced to destitution in regard to clothes and food, when gQ 
one executes in a wilderness a document stating ‘I will do your work,’ that 
is termed a deed of Bondage ( ddsapaira ) . When after having taken 
money at interest, one himself executes a deed, or causes it to be executed, 
that is called by the wise, a Debt-bond {rndekhjct)," 

Katyayana also mentions another laukika or Peoples’ document : 3*; 

When a boundary dispute has been decided, a document specifying the 

1 See Sacred Books ol the East Vol. XXXIII. p. 304. Oh. YIII. 4. 

2 Chapter VIII. 5-11. p. 305, 
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boundaries has been ordained (to be executed).” YajSavalkya^ also: 
“ After having paid the debt, the document should be caused to be torn 
or another should be caused to be made for (evidencing) the acquittance.’* 

Marichi states the occasion for a document : “ Upon a sale Or 

5 mortgage of immovable property, as also upon a partition, or of a donation 
also, one should secure a completion ( of the transaction ) by a document, 
and an avoidance of a disagreement also”. ‘Moz’tgage’, i. e. pledge. The 
first word, moreover, is intended to include property dealt with in a 
transaction of loan or the like. ‘Avoidance of a disagreement’, i. e. even 
PQ after a lapse of time, the transaction enter’ed into should be placed above 
dispute. 

Thus, moreover, in regard to immovable property and the like, 
having completed an indisputable transaction, the details as to the royal 
family and the like other matters may be entered or deleted ; since these 
15 have a visible purpose ; therefore in a document of gift or the like, the 
creditor, debtor etc. need not be written ; nor also in a document of 
payment of a debt etc., the acceptance of a donation etc. In this way, in 
other documents also should be understood what is to be written ; for a 
document has a visible purpose. 

2 Q Hence where a document the contract under which has not been per- 

formed, becomes incapable of enforcement or is destroyed, another docu- 
ment must necessarily be got executed. Therefore also says Yajnavalkya ^ ' 
“If a document is in another country, or is badly written, or is lost, so 
also if it is stolen ; likewise if it is torn, burnt, or cut asunder, another 
25 should be allowed ( by the authorities ) to be made ( in its place )". ‘Is in 
another Country^, i. e. lying in a place from which it is absolutely 
impossible to be brought over ; ‘badly written’, i. e. the letters in which 
cannot be deciphered; ‘torn’, i. e. cut into two; ‘cut asunder’, i. e, tattered. 

Katyayana also : “When a document is broken by dust, is burnt, 
30 or has holes formed in it, or has passed away. 

Page 61* another document should be got executed, also 
when it has been blurred by perspiration”. ‘ Passed 
away,’ i e. misplaced or taken away; ‘ blurred,’ ^. e. wiped off. 

As to what, moreover, has been stated by Narada : ^ “ When a docu- 

35 ment has been placed in another country, or burnt, or badly written, or 
stolen, time should be allowed if it exists still; if it be not in existence, the 


Book U. 94, 


3 Book II. 91, 


? Ob. 1, U%. 
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evidence of those who have seen it, decides the matter,’’ that has a referenc 
to a debtor who is prepared to pay off the amount at that very time ; for’ 
in such a case, there is no purpose in making another document- Giving of 
time is for the purpose of the document being brought over, the determina- 
tion of an adequate time ; for the ‘ evidence of those who have seen it ’ i, e. 5 
the meaning is, the knowledge of those who had seen the contents of the 
document, with the object of proving the amount; that should be done- Thisi 
moreover, even when it is not possible for the document to have been torn, 
it should be done with a view to dispense with the evidence of witnesses. 

So also by way of publishing the payment back, a document of repay- jQ 
ment should be taken. If, however, the money, is to be paid back after 
an interval, another document should be got made. Hence also has it been 
said by the Same Author ’ : “ If a document is split, or torn, or stolen, or 

effaced, or lost, or badly written, another document has to be executed ; 
this is the rule regarding documents.” 

Thus in the Smrtichandrika the discussion about Documents. 

Now the Examination of Documents — LekhyaParikshS. 

There Katyayana : “ The king having issued summons ^ for evidence, 
should examine, according to the rules of justice, documents in accordance 
with the custom about documents, and witnesses in accordance with the 
usage about witnesses. ’ ‘Custom about documents,’ such as distinct letters, 
sentences, and the like. That also has been pointed out by the Same Author : 

“ A document which contains a proper formation of letters and sentences, 
which is unambiguous, in which the letters are clear, which is not wanting 
in the order of the marks and the stops, attains validity.” KriyA, ‘ form’ 25 
i, e. proof ; ‘ mark,’ i, e, the signet ; that is in the Royal grant only- 

To that effect Narada : “A document which contains the king’s own 
hand, and also is marked with his signet is declared a Royal document, 
which is (regarded as) evidence in (regard to) all matters.” So also the 
Same Author ^ says in regard to a peoples’ document : “ A document, gg 
however, has been declared to be of two sorts, written in one’s own, or in 
another’s (hand) ; unattested ^ or attested ; the validity of both is according 
to local usage,’’ The meaning is that the validity of both these kinds, 
depends upon local usage i.e. in accordance with the custom of the country^ 

1 Ch. I. 14G. 2 f%vt UJTrjJT. another reading is 3 Gh. I. 135, 

4 When in one’s own hand it noed not bear attestation; while the other 
rec[uires it. 
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In regard to the document written in his own hand, however, 
Yajnavalkya ^ states a special rale : “ Even though without witnesses, a 

document which is in one’s own hand, all that is regarded as evidence, 
except when it is caused by force or fraud.” From the use of the word 
5 even, in the expression ‘even though’ it appears that a document in one’s 
own hand even may be attested. That written by another, however, can be 
evidence only if it is attested. To that effect, moreover, Pitamaha : 
“ Consented to by the two disputants, and bearing the attestation of the 
writer, such a docuitient is regarded by the wise as (good) evidence in all 
10 matters.” Katyayana also : ‘‘That which is in accordance with local usage, 

which contains the year, month, fortnight etc. and the 
Page 62* rate of interest, and is marked by the hands of the debtor, 
the witnesses, and the writer, is called a document”. 
The use of the word interest is indicative, by implication, of a pledge. 
15 Hence also Narada ^ : “That which is not adverse to the custom of the coun- 
try, the contents of which answer to the rules regarding pledges (and other 
kinds of security ), and the sequence and letters in which are unobscured, 
such a document is regarded as (good) evidence”. ‘Distinct are made 
in which the rules about pledges’, i e. about the procedure regarding a 
20 pledge, such a document, of this aforestated kind. The meaning is that that 
document which is in accordance with the condition of the sequence and 
the letters being unobscured, that is evidence i. e. even after a lapse of 
time will yield knowledge about real facts. It is obvious that that which 
is not of this character is no evidence. 


25 


30 


35 


Still also with a view to clarity, says KatySyana : “When, however} 
the letters in it are fallen away from ( their proper ) place, are not 
in the ( proper ) line, are ambiguous, and are deflected from their 
characteristics, and are so placed, that document should be regarded 
as a false document. Also that which is opposed to the custom of the 
country, which is ambiguous, which is devoid of ( the proper ) order, and 
which was executed not by the owner, is vitiated, as also which does not 
contain the matter in hand.” 

Harita also : “That, moreover, which has been full of (the marks of ) 
the crows ® feet, such a document may be regarded as invalid ; as also the 
composition of which is devoid of the dots {bindit) and’ cross-marks {malrci)^ 

1 Book II. 89. " 2 Oil. I. 136. 

3 i. e. full of coireotion marks like (A ) sucli marks are made when 

any addition or correction is to be introduced into a document. - - 
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as also that which is torn”. Brhaspali ^ also : “That which looks 
fresh (though ) executed a l(jng tiiiie ago, and dirty, or intended for a very 
short period only, whicii is torn, or has its letters blurred, such a 
document shall be regarded as invalid. A document will not be held 
valid which was executed by a dying individual, or by an infant, or 5 
by one under a terror, or one under the influence of vice, or (executed) 
at night, under deceit, or compulsion’’. Narada ^ also : “That which was 
executed by one intoxicated, or under an influence, or by a woman, or by a 
minor, or under compulsion, such a document will not be regarded as 
evidence, as also that Avhich was made under suffering, or by an 10 
intoxicated person or by one under fear or fraud”. Katyayana also : “A 
document which was executed by one intoxicated, or by one under fear of 
an obstruction, as also by a lunatic, or by one under trouble, and that 
which was executed by women, minors, or by persons not independent, 
will not be regarded as valid.” The collective sense of the texts of 15 
Brhaspati and others is that what was done by a dying person or the 
like, will not be admitted as reliable evidence on account of a suspicion 
about their genuineness. 

In a similar manner, a defect in witness evidence will not be regarded 
as reliable evidence. To that effect also Vyasa : ‘‘Where a witness has 20 
been entered who is tainted or is vitiated by his acts, that document is 
declared as invalid, or even where the writer also is of such a character”. 
Katyayana also “A document may be ( regarded as ) invalid on account 
of a defect in the witness, or of the writer, or on account of the fault 
even of the creditor, as also of the debtor”. jJ 5 

Here, those faults which are concealed, should be declared by the 
disputant ; those, moreover, which are apparent, by the members of the 
Court ; so says the Same Author : ‘‘Indeed those faults which exist in the 
evidence should be declared by the disputant ; while the apparent ones, by 
the members of the Court at the time by pointing to the rules of law”. ‘In 30 
the evidence’) i. e. in that which was declared as evidence j ‘at the time’, i, e. 
at the time of the investigation. The faults which, however, are declared 
after the lapse of ( the proper ) time, do not come in the way of their 
evidentiai’y value ; so says Brhaspati : “Whatever defects in the documents, 
as also in the witnesses, have been stated in the Smrtis, must be declared 35 
at the time (of the investigation ) of the dispute ; if declared afterwards, 
these should not invalidate”. The meaning is that those which are 


1 Oh. VI. 26. 
15 


2 Oh. I, 137. 
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declared afterwards i. e. after the conclusion of the examination of 
evidence, one should not invalidate, 

Katyayana states the manner iia which secret faults may be expressed : 
“The faults should be so declared that the witnesses, the writer, and the 
S executant may be found to be false; a document becomes invalid when 

these are vitiated.” Or, it may be brought out that it 
Page 63 * was not written by the writer whose name it bears, or 
^ seen by the persons whose name it bears as witnesses. 

So says the Same Author: “It was not written by the writer, nor likewise 
1 0 Avas it seen by the witnesses, when such declaration is made by the defendant, 
the document is declared to be false.” ‘Declared,’ i.e. as a fact. For, the Same 
Author again : “ Hot by an averment (merely) that it is false, but by the 
defect alone should evidence be attacked as faulty ; for a false ^accusation, 
a party becomes amenable to punishment, and he loses his cause also.” 
15 In this manner if the faults as pointed out by the accusing party 
disputant are found to exist, those defects, the.’president of the court' should 
communicate to the other side; to that effect also the Same Author : “In this 
manner where a document has been challenged as invalid before the 
king, it should be considered, and after having deliberated along with the 
20 Brilhmanas, one should investigate into the faults of the document.” 

There, if these defects are not removed by the other (side), then the 
document is (regarded as) invalid ; if removed, it is (to be regarded as) 
not invalid ; so says the Same Author: “ That by which the witnesses; 
the writer, and the executant become vitiated, by the same cause is a 
25 document regarded as invalid ; if these are faultless, one may declare its 
validity.” 

In regard to a document which has not been admitted, the validity is, 
however, established by the consent of the debtor ; if not, not ; so says the 
Same Author : “ A document written by the creditor in his own hand 
30 without a witness, becomes invalid if the writer does not prove it to be 
(properly) executed.” The meaning is that if the writer (kartd) i. e. ‘the 
creditor ’ ‘ does not prove ’ i. e. does not establish that it was written 
under the consent of the debtor, then a document repudiated by the debtor 
saying ‘ I do not know,’ is regarded as invalid, 

35 When, however, he repudiates what was written in his own hand, 
then from the evidence of witnesses entered in it, or from such other 
means, it should be determined whether it is invalid or valid. To that 
effect also, "the Same Author : “ If a debtor denies his own handwriting 
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entered in a docameut, he should be confronted with the witnesses in the 
document, or with the opinion of the writer.” 

When it is attacked as not having been made at all, the decision 
should also be in the same manner ; so says the Same Author : In disputes 
as to the execution or non-execution, the decision regarding the document 5 
should be by (means of) witnesses.” The use of the word ‘ witnesses,’ is 
(only) indicative ^ as in the text : “ When a document has been repudiated, 
the claimant may cite those who are entered in it,” has been stated by the 
Same Author. 

As to what has been stated by Narada ^ : “In regard to a po 
document which has been doubted, the authenticity may be established 
by the examination of his own writings etc., the tenor of the docu- 
ment, peculiar marks, circumstantial evidence,”; as also what has been 
stated by Yajuavalkya ^ viz : ‘‘ The genuineness of a doubtful and dis- 

puted document maybe established by (comparison with other) documents 
and (other writings) of the party (written) in his own hand, and by simi- 
lar other means ; as also by presumption'*, by confrontation of parties, by 
direct proof? by marks, by previous connection, by (a probability of) title, 
and by inference,” that has a reference to a document which has no wit- 
nesses on it, and which was written by him in his own hand, as there is an 
absence of witnesses and the like means for ( arriving at ) a clear 
decision. Hence also Harita : “ Upon a doubt (arising) about the hand- ' 
writing of the debtor whether it was his own, when he was alive or was 
dead, the decision regarding such a document is reached by (a comparison 
of) other documents executed in his own hand ‘ Executed in his own 25 
hand ’, this expression is indicative of proof etc. referred to before. 

Where, however, there exist the means for a clear decision, such 
as witnesses etc. as e. g. in documents written in his own hand, 
and having attesting witnesses, there a decision may be reached 
by a comparison with the other documents which are a means for arriving gQ 
at a clear decision. So says Katyayana : “ Direct evidence can never be 
shaken by presumptive evidence ; therefore, a decision about a document 

1 i. 8 . not restrictive ; thus not only witnesses, but others also who are likely to 
be conversant with it may he cited to prove it. 

2 Ch. I. 143. 3 Book II. 92. 

4 In the text of Narada the expression is while in 

Yajiiavalkya it is The translation in Narada’s text is as has 

been interpreted by Aaahaya, while that in Yajnavalkya according to the inter- 
pretation by VijnS^nesVara in the Mit3,fcahara. 
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■which is challenged as false can be reached by the statements of withesses ; 
for, Indeed, a party is likely hitiaself to challenge a docunitent with the 
object of securing the amount of (a successful party upon) a decision.” The 
meaning is that by the statements of witnesses, and not, moreover, from the 
5 debtor’s statement, as there is a possibility of his having a wrong motive* 
With this very object has been stated by Narada ^ also : “A document shall 
be annulled by a document alone, and an attested document by witnesses.” 
The meaning is that a document which has no witnesses etc. should be 
examined by documents etc. similar to it. 

10 As for what has been stated by the Same Author^ : “A writing should 
be known to be superior to witnesses ; but not the witnesses over 
the document, ” that has a reference to a document which has no 
( attesting ) witnesses entered in it. Therefore, it should be 
understood ( as the conclusion ) that where there are witnesses, 
15 the decision shall be by the evidence of the witnesses etc. entered in the 
document ; that of a document not having witnesses, by a (comparison as 
to) similarity etc. with his own handwriting in other documents. 

How, then, can a decision be reached in regard to a document the 
witnesses etc. on which are dead? so says Katyayana : 
2Q Page 64* “Now if the writer be dead, as also the witnesses, then 

undoubtedly their validity should be determined 
by (a comparison of) their own handwritings and the like.jJ 5 .The meaning 
is, ‘ of these ’ e. of the deceased witnesses etc.; ‘by their own hand • 
■writing and the like ’ i. e. by their own gotra, varna and other similarities 
2 ^ well established in other documents. Vishnu ^ also : “ Where a debtor, or 
a creditor also, a ■witness or the writer also be dead, there, that document 
should be proved by (a comparison with)_their own handwritings.” 

In regard to a Boyal Deed says Katyayana : “Wha't is ( known as ) 
PakMiMra ^ order, one should deliberate it with effort ; if it is based on 
good probative reasoning, it would then be a valid document ; otherwise it 
should be cast aside, and one should decide it again. If -what is untrue has 
been established as true through ignorance^ that should be set aside, even 
though it was declared as valid by the king with effort”. Paklidikdra- 
nibandhanam i. e. entered as a document of success - ( Jmjapatra ) known 
gg as PakMMra, When a document bears the ( royal ) seal, even if all 

1 Qh.I, 145. 2 CL VII. 13 

.1 see above p. 104 where tlas kind of dooument has been fully described,. 
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those who were entered in the document be dead, that document is regarded 
as reliable evidence”. ‘Reliable evidence’ i. e. by reason o! the seal etc. 

Hence also Prajapati says by taking S'asana as an example : “In regard 
to a Royal S'dsana, the decision should be made after great effort in 
exhibiting on it the King’s own handwriting, his signature, and the hand- 5 
writing of the scribe”. Katyayana also : “A S'dsana obtains validity when 
it is carefully completed without any flaw in regard to the royal seal, in 
regard to its execution, in the matter of possession, when it contains the 
marks, and is endorsed in the king’s own hand”. ‘Completed in execution 
necessary without any flaw’, i. e. devoid of any degraded, or disconnected 10 
words, or the like. 

A peoples’ document also sometimes acquires validity by possession ; 
so says the Same Author : “In the presence of one who has reached 
competence, if possession of property is enjoyed under a document for as 
long a period as of twenty (years), that document becomes free of 15 
defects”. In another Smrli also has it been stated : “Now, if a pledge with 
possession has been firmly well established for twenty years under a ^ 

document, such a document' is (regarded as) free from defects. 

When a boundary dispute has been decided, a boundary deed has been 
ordained ; its faults should be declared within twenty years.” 20 

A document of pledge entered in a debt-bond attested by witnesses 
who are dead is regarded as of good evidence even with possession for a small 
period. A transaction of pledge is ‘a pledge ‘ dead witnesses,’ i, e. the 
witnesses on which are dead. So also Narada : ‘ “Where the witnesses, the 
creditor, the debtor, and the writer are dead, that document also becomes 25 
.valueless unless it contained a pledge of permanent duration.” ‘ Dura- 
tion,’ i. e. possession. Or, it may be validated by proving the document 
to the debtor by the receipt of some amount paid upon the strength of the 
document ; so says the Same Author ; “ If anything has been received, or 
knowledge had been brought, the document will certainly be good evidence, gQ 
even if the witnesses be dead.” The Same Author ^ further expounds 
‘knowledge’ : “ When a document is produced every time, has been urged, 
and proclaimed, it remains valid for ever, even if the witnesses are dead.” 

Prajapati also states that a ( document may obtain ) validity by 
possession •• “ Where a documeni was executed under a different motive, 35 
and where the person entered in it denies it, the person in whose possession 
the document stands, for such a one the possession may be directed.” 


1- Gh. I. 138 


2 Ch. 1. 140. 
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«• <?. as by way of a decision. The of the word ‘possession,’ is only 
indicative. Hence also Narada ^ ; -“/If a document is signed by a stranger, 
and meant, for a different purpose, it has to be examined in case its 
genuineness is suspected, by inquiring into the connection, and with the 
5 titles, and by resorting to reasonable motive.” ‘ Made 

Page 65* for a different purpose ’ i e , for deceiving the co-heirs 
^ etc. Vipraiyaya^ ‘difference,’ i e. suspicion ; ‘connec- 

tion,’ in the past, such as payment and repayment of money ; ‘title,’ e. g. 
whether it is possible for him to have such money or not, of this sort ; 
10 ' motive,’ i, e. inference. 

In this manner, a document marked with the name of the creditor, 
should also be examined whether it was executed from motives of deception 
or the like. To that effect also Brhaspati ^ : “ Their own kindred relations 
deceive women, minors, and persons under distress, who are ignorant of 
15 letters, by making a document marked with their own name ; therefore it 
should (correctly) be examined by regard to circumstances and inferential 
reasoning, and then executed. Forgerers who are adepts in (their know- 
ledge of) the coimtry and transactions, utter forged documents ; therefore 
.one should examine it with effort.” ‘ Ignorant of letters ’ i. e. one who 
2^0 does not know .the letters. Katyayana also : “ As a reflection in a mirror 
(although) not real, looks as (if it were) red ; in the same manner, artful 
people prepare reflections of documents.” Vyasa also : “ Some artful men 
write documents as if (they are) real documents ; therefore no proof is 
regarded as conclusive on the sole strength of documents,” Therefore, the 
25 import is that it should be carefully scrutinized. Hence also Narada^ : ‘‘There 
are some nnen who depose falsely in regard to a cause through covetousness ; 
there are other wicked-souled men who utter false documents ; both should 
be scrutinised with meticulous care by the king, (viz.) documents, according 
to the rules regarding documents; (and) witnesses, according to the law of 
OQ witnesses.” ‘According to the rules regarding documents’ i e. by all 
the means existing before which would establish the genuineness. 

That docunrent, however, the genuineness of which cannot be esta- 
blished by all these means, such a one certainly is not good evidence. Then, 
in that case, casting It aside, one should make a decision by ( means of ) 
an ordeal, ‘ when there are no documents or no wicnesses, one should 
resort to the ordeal in a lawsuit ” vide this text of Katyayana. Similarly 


1 oh. 1. 144. 


2 Oh. VIII. 21; 20. 


3 Intr. I. 69-70 
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also has been stated by Harita even vs'itb this same view: “(Where a party 
says) ‘this document was not executed by me^ it was caused to be falsely 
made by another,' such a document should be laid aside ; the decision in 
the cause should be by an ordeal.’’ The purport is that,' where a docu*- 
ment is not entirely free from a suspicion of its being false, there the deci- o 
sion on the point at issue shall be by an ordeal, since a document which has 
been written in his own hand, and has been produced as an instance, cannot 
be disrespected ; therefore even where there is not one’s own hand, gotra, 
and mark etc. but on account of a strong protest by the defendant “where 
the suspicion of its being false cannot be removed, there also, by an ordeal 
shall be the decision. To that effect is Prajapati : ‘ Where a document 

exists which is equal to it in appeai-ance in regard to the name apd gotra, 
but where the money is (alleged to have been) not received, there, the deci- 
sion should be made by (recourse to) an ordeal.” ‘Equal to it in appearance,’ 
i. e. equal in appearance to the other doeument which is not disputed ; 1 5 

‘money is not received,’ i.e. where the defendant is strong (in his protest). 

As to what has been stated by Narada : “When a document is 
( alleged to be ) false, and the debtor has not declared open the flaw, then . 
after a lapse of twenty years the document acquires stability”, the mean- 
ing of that is this : a document which is attacked as bad, but (along with it) 20 
possession has been for a long time, it has to have its evidentiary value 
established by an ordeal, as (possession ) for a long time merely cannot 
establish (its) permanence. One, however, who does not ( take steps to ) 
remove the flaws in a document, for such a one Katyayana states a penalty : 
“When ‘ the statements of witnesses, as also the writing in a document are - 25 
alleged to be false, one who does establish the validity of the ( alleged ) 
invalidity, shall be made to pay the penalty for the highest amercement”, j 
The meaning is that when the statements of witnesses, and also the i vV 
document ( written ) by a scribe, have been attacked as false, the plaintiff / , 
who does not establish the validity of what has been attacked as false, L 80 
such a one should be punished with the highest amercement. 

In the case of immovables and the like, however, the Same Author 
states another penalty : “He who makes a false document about the sale \ 
or mortgage of immoveable property, and when he has been duly proved | 
(to have done so), such a one should be deprived of his tongue, hands, and ^ 
toes”. Therefore the source of this document should be brought out by 


1 P. V- Kane reads ^irsr Pllwt ^ Tsqrai; u 
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( means o£ ) the holder oE another document ; so says 

Page 66* Vyasa : “When a document executed by another man 
is seen in tlie hand of another, by such a one must 
necessarily be explained the document and the reason ( of his possession ) 

5 of the document from him”. ‘From him’, L e. from the owner. 

Likewise, when documents mutually conflict, the Same Author states the 
rules as to which will supersede which : “As against a document in one’s 
own hand, the peoples’ document ; over that, however, is royal S'flsana 
regarded as superior evidence, when produced for a decision at law”. By the 
10 use of the expression ‘peoples’ (document) here, is indicated any document 
other than the one made in one’s own hand, under the maxim ^ of ‘the Cow and 
the Bull’. Also by the words ‘Kings’, (is indicated) King’s orders other than 
the S'tlsana. And therefore ( a document ) executed by another has greater 
force than that made in one’s own hand; (superior) to that also is the royal 
15 (order); and (superior) to that even is the ; this is the meaning. 

The greater strength of the one following, over the one preceding, is to 
be understood from a relative improbability of fraud. Hence it should be 
understood also, that an unattested document executed in one’s own hand is 
superior to an admission {XJpcigaia),mdi of greater strength than this is that 
20 which is made in one’s own hand and bearing ( attestations of) witnesses. 

Hence also documents as a class are superior to witnesses ; so says 
Samvarta : “Against a document, evidence which consists of witnesses, 
that is declared as false ; for it is a door for illegality, and hence the king 
should discard it”. The meaning is that witness evidence which is opposed 
25 to documents is powerless. Brhaspati also : “Where the force of letters 
is utterly destroyed by oral evidence, there would be an entire annihilation 
of transactions, and disorderly confusion is produced”. ‘Transactions’, 
if e. documentary evidence. KatyRyana also *. “Not by ordeals, nor by 
witnesses, is a document defeated anywhere ; the legal force of a document 
So Is always superior, and hence is never subordinated by any other”. But by 
a document it is defeated ; so says the Same Author : ‘‘Either by a counter- 
deed regarding the same matter, or by a document made particularly 
for that matter, may documentai-y evidence always be refuted ; it 
can never by refuted by any other”. ‘By any other’, i. e. such as by 
■35 witness evidence etc. Hence also Brhaspati ^ •• “A document is never defeated 

1 Gp The two are contrasted thus : Where a 

particularly mentioned object is intended to be prominently Stated, there the snpiT- 
is applied j but where the separate mention of the two is in regard to their 
greater or less notoriety, there the is used. 2 ' Ohi VIII. 31. 
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by witneases or by an ordeal ; by non-prodaction or by non-declaration, it 
gets a defeat by negligence, /. c. ranning over a long period”. To that 
effect also Vyasa: “ An unseen or undeclared document* of which the 
creditor and the debtor are dead, and also one which has neither a security 
or surety, is not held valid after a long interval”. 'N^either security or 5 

surety’, i- e. without either a pledge or a personal surety. The import 
is that ‘after a long interval', i. e. if of a long date, ‘is not held valid’, by 
itself, Kalyayana also : “A document over which thirty years have passed, 

. and wlilch had never been produced or declared, such a one is not held 
^alid even if witnesses exist”. In regard to ‘non-production’ * the Same 10 
Author states a special rule : When money lent has ceased to carry interest, 
one who does not produce a document, nor does he make a demand from 
the debtor, such a document assumes a suspicious aspect”. ‘Debtor i, e. 
who is nearby, and wealthy is implied. So also Brhaspati^ : '‘"Whena debt 
has not been demanded from one who is wealthy and also is at hand, by 
one who is competent, it loses its validity on account of suspicion ; in such 
a case a document is reduced to powerlessness”. 

In this manner where a document is reduced to invalidity generally on 
account of non-production &c. the Same Author ^ states an exception : “In 
the case of the insane, the idiot, the minors, those afraid of the king, or those 20 
on a journey, those who have not reached maturity of 
Page 67* intellect, or those oppressed with fear, a document is not 
invalidated.” Samvarta, however, regards documents of 
along date to be deserving of consideration, although they look like semblance 
of documents : “ That which has been made under compulsion or subven- 25 

tiou, as also that made by an interested person or a lunatic; these and many 
others like these, if of a long standing may become the subject of a dispute”. 
Therefore, the import is that in regard to these and others, the aforestated 
procedure regarding ( the testing of ) the validity should be followed by 
the deciding authorities. Hence also Kalyayana “When after taking money, 30 
a writing is duly passed to another, or when it is concealed by another when 
it is in his hands, or when it is confined in another’s house, or wherever 
money has been advanced or returned preceded by a document, this same 
rule of procedure should be understood (to be applicable ) for the 
determination of validity of documents.” 35 

Thus in the Smrlichandrika the Examination of Documenls. 

1 Oh. vni. 28. 

16 


2 Ch. VIII. 22, 
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Now the Discussion about Possession — Bhaktinirupanam 

Thei’e Narada : ^ “ Having heard the reply (o£ the defendant), (in 

the part) for the consideration of proof, one should point out documents 
as the means, or possession for a long time with the ^ characteristics 
5 determined by the neighbours.” By the use of the word ‘ means ’ here are 
expressed witnesses under the maxim of the ‘ Cow and ^ the Bull.’ 
Therefore the meaning is this. One may exhibit a document or witnesses 
in disputes relating to houses, lands or the like ; or one may declare (his) 
possession. Hence also, by this Same Author lias been detailed a special 
10 rule : “ In disputes regarding a house, or land or the like, the decision is 

to be from the ( evidence of ) the neighbours ; men belonging to 
the town or village corporations, and also men who are the most 
senior, what these men may say when duly appointed, that should 
be accepted as the decision of the cause.” The subst ance is this : 
15 in a dispute regarding land or other ( kinds of ) immovable properties, 
one may direct either of the kinds of human evidence, but never 
an ordeal. There even, documents and possession, these two, are 
the best ; so says Katyayana : “ Documents, witnesses, and possession 
are regarded as the three means of proof ; in these means of proof 
2 Q for men, possession has been regarded as on a footing of equality with 
valid documents.’’ The order of words is ‘ in the means of proof for 
men ’ i. e. the meaning is, among human evidence, ‘ Valid documents,’ 
i. e, unimpeachable documents. • 

At some places, the Same Author mentions the superioi’ity of 
25 possession alone over the other two ; “ When there is a doubt 

in regard to a passage of way in a street, a watercourse, or the 
like, possession alone has preponderance among the means of proof ; 
this is certain.” Even in regard to matters other than a street 
etc., without the help of possession, the other two have no 
' 30 importance ; so says Narada : “ Even when a document exists, 

and even when witnesses are living, especially in regard to the 
immovables, that which has not been in possession, cannot have 
stability (of title).” Yajnavalkya * also : Even in a title, there would 

be no force if there is no possession even for a short time.” 

1 Not found in the published ed,ition3. 

2 — See Yajnavalkya il. 151. and the Mitakshara. Text p. 104 lines 13-14 
and English Translation page 1150. 11. 25-26 with quotations from Katyayana* 

3 See above p. 120, 4 Book IIj 27. 
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‘ 111 a title,’ e. g. in a purchase which can be established by docu- 
ments, witnesses and the like. Thus it comes to be stated as of course 
-that in the cases where there are documents without (evidence of) title, 
even a little possession is merely useful by reason of its removing a doubt> 
but it is not (by itself) a means of proof. It has also been stated by 5 
Katyayana : “ When in the presence of one who has capacity? possession 

is enjoyed under a document, and ten ^ years have passed over, there, the 
document is (regarded as) unimpeachable.” By Brhaspati ^ also. “Of one 
in regard to whom are written down in one Shisana, the village, land, and 
gardens also, even by the possession of one only, all (others) of these are 10 
regarded as being possessed by him.” 

Page 68* Where, however, the owner has not prevented an 
adverse alienation, a document of such an owner is fruitless for him- 
So says the Same Author “ One who, while looking on, does not make 
any move while another is alienating the land, such a one, although an 15 
owner, will not get it back even if a document exists.’’ ‘ Exists ’ i. e. is 
a good one ; the word ‘land’ also is indicative of the subject-matter of the 
alienation. As says the Same Author * : “ One whose property is being 
alienated in his presence by his coparceners, or by strangers, and another 
is in possession, that one will not afterwards be entitled to recover it.” £0 
The meaning is, that the document of title of the owner is destroyed of 
its force as supporting his title of ownership by his non-intervention at an 
alienation in his presence, which becomes indicative of the owner’s consent. 

By this it comes to be stated as a matter of course, that the owner who 
desires to establish his ownership by a document must prohibit with effort 25 
an alienation in his presence. 

The same ( rule ) should be observed in ( the case of ) unobstructed 
possession in one’s presence. To that effect also Vyasa : “One whose 
land has been occupied by 'others for twenty years, (even) when a powerful 
king be there, such a one will not succeed in his case," i. e. even when there 30 
is a document — this is implied. Hence also Samvarta : “While one is in 
occupation of a house, or a field, one whose possession occurs when the king 
exists, there a document is of no use,” i.e. it will be of one occupying, who 
is in possession ; since, in such a case, for one who is neglectful, a document 
of title is of no use, i. c. cannot be a means of proof, since by a neglect of 35 
possession which is indicative of an obstruction to ownership, the capacity ' 
of a document as a means of proof is destroyed ; this is the meaning. 

1 Some quotations read twenty years. Seo Ooll. p. 724. ]. 6. 

2 Gh. VIII.. 18. 3 Ch Vin.!,9. 


4 CLVin. 8, 
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This, however, has been stated with the object of indicating the futility 
of a document ; and not, moreover, for demonstrating the ownership 
of the person in occupation ; since his (title of) ownership cannot be esta- 
blished by (the fact of) mere occupation. Hence also Katyayana : “ One 

5 who has forcibly taken away beasts, women, or men, should not lay stress 
on possession, nor his son also ; this rule has thus been established.” 
Hence also the illustration of a cow has been given by Vyasa : “As a cow 
perishes when neglected by the cowherd, so also land occupied by others 
in one’s presence is taken away by possession.’’ By Yajnavalkya ^ also in 
1 this manner has been stated only the loss of one who neglects, but not 
the acquisition of title by the occupier : “Of him who, while he sees his 
land being enjoyed by another looks on, and does not object, the loss of 
(the right to) the land occurs after twenty years ; of money (the loss takes 
place) after ten years (under similar circumstances).” 

15 The loss here contemplated is only of the means of establishing 

one’s title of ownership upon the strength of a document, and not 
in regard to the ownership over the land or its fruit, as it has 
been said that by mere neglect, the right of ownership is not lost. 
Therefore in such a case, the right of the neglector is not lost, if the 
20 decision be (taken) by (resort to) an ordeal, as the right of ownership may 
possibly be established by a resort to it. Not so certainly by a resort to 
what is known as a judicial investigation, as the weakness of the document 
has been stated, but by a resort to the second kind of judicial proceeding, 
as the unimpeachability of the person in occupation, because of the 
25 owner having no answer, a non-owner would win. So says Manu^: 

If (the owner) is neither an idiot nor a minor, and if his chattel is 
enjoyed (by another) before his eyes, it is lost to him by law ; the adverse 
possessor shall retain that property.” Brhaspati states the meaning of 
the word Vyavahara ; “ That which has been determined by means of 

30 proof is called Vyavahara] being rendered unanswerable on account of verbal 
trickery is declared to be the second.” ‘Determined by means of proof’ i- e. 
determined by means of human proof. Of one also who has been defeated 
by reason of his indulging in verbal trickery, or who has been rendered 
answerless, a judicial decision is certaiiily reached, because the success of 
35 one in possession is rendered easy on account of an absence of the 
means of [>roQf ; as YajSavalkya ^ has stated : “ After discarding all 

circuraventioq, the king should decide disputes according to facts,’’ 


} Book JI, 14, 


% pi,. 


g Book II. 19, 
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In this ■way, on account of a non-protest against an adverse 
alienation or possession, the uselessness of the witnesses also, should 
be understood to follow after the rule^ of ‘ the Stick and the cakes.’ 

Hence also Nirada : ^ “Of him -who neglects and stands by, if a 
period as aforesaid is passed, the suit does not succeed.” The 5 

meaning is that the point which he has in view cannot 

Page 69* be established by human evidence. The Sahgrahakara 
also : “Without possession, (mere) title is useless when 
it ( i. e. the land ) is being enjoyed by others also”. By the 'word ‘ title’, 
here are expressed the means for its proof, such as documents and 10 

witnesses. Hence also Marichi states a loss generally even of those cases 
which could be established by witnesses : ‘‘ A cow, a conveyance, an 

ornament, a friendly loan, must be returned within four or five years, 
otherwise it may be lost 

Here Manu ^ states an exception : “Things used with friendly assent, a 1'5 
cow, a camel, a riding horse, and ( a beast ) made over for breaking in, are 
never lost (to the owner)”. ‘Made over for breaking’ e. g, a young calf. In 
the case of a friendly loan (Ydchitaka) Vyasa states an exception : “What 
is enjoyed as a friendly loan, by the vedic scholars, or the king’s 
officers, or by friends, or by the kindred also, never is it lost by possession 20 
( with the bailee ) Wliat i. e. such as ornaments etc. the Same Author 
states the reason why there is no loss : “ Extinction of religious merit 
( Dharma ) shall occur in the case of a vedic scholar, there will be danger 
in the case of the king’s officer, friendly feeling in the case of friends or 
kindred ; (therefore) what is enjoyed by these is not lost (to the owner)’’. 25 
‘ Enjoyed ’ i. e. even for more than five years, is the implication. By this, it 
comes to be stated that in the case of forbearance for a good cause there 
would be no loss at any time, therefore, even in cases of (the rule as to) the 
loss by a possession for ten years or for twenty years also, an exception 
should be observed when there is forbearance for a good cause. Hence also 30 
Manu ^ ; “A pledge, a boundary, the minora’ property, an open deposit 
(Nikshepa), a sealed deposit ( Upanidhi), women., the property of the king, 
and the wealth of a vedic scholar ( S'roiriya) are nod lost on account of 
(possession) enjoyment.” In the case of boundary, the reason for forbearance 
is the marks at that spot being good means of proof ; in the case of women 35 

1 — The maxim of ‘the staff and tUo cakes’. 

2 Not fouad in the printed editioR, 
eii.YIH. 146, 


4 Pb, ym. 149. 
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modestly^ , in the case of kings’ officers and the vedic scholars being 
engrossed in visible and invisible purposes ; in the case of the rest) 
the cause of forbearance is clear. In this manner, in the case also when a 
cause exists for forbearance, such as relationship, there is no loss. 

^ To that effect is Vyasa : “By the uterine relations, or by the kindred 

also, what is enjoyed, as also by one’s own people, in these cases (mere) 
enjoyment does not establish (the right) ; possession should be established 
elsewhere.” The meaning is that in such a case the loss of (title to the) land 
will not be brought about by reason of the possibility of forbearance in 
10 regard to the possession by the uterine relations or the like, on account of 
their relationship. Pitamaha also : “Possession has force where the person 
in possession is an outsider; the possession of persons of one’s own family 
is not of a lasting force for men.” ‘Has force’ i. e, creating an adverse title 
on account of a document and the like opposed to one’s interest. 

15 So also Katyayana: “ One should not set up a title by possession 
against women, as also against the property of gods or of the king, also in 
regard to the property of a minor, or a Srotriya Brfi.hmana, as also in regard 
to property hereditarily acquired in maternal or paternal succession.” In the 
case of the property of gods, by its very nature it being incapable of warding 
20 off (the possession); there is no loss ( of title ) of its property on account 
of possession by another. The mention of a Srotriya Bnlbmana is indicative 
by implied extension of those who are engrossed in other things. Hence also 
Narada : “A certain celibate student observes the vow for thirty-six years, 
a man who is after the acquision of wealth may live for a time in another 
25 place ; after the conclusion of the vow for his studies, the student may 
thereafter be in pursuit of money ; the possession for fifty years of the 
property of such a one will bring about a loss (of ownership). For 
every (branch of the) Veda, a twelve year’s period has been prescribed in 
the Smrtis for the student ; for artisan students also the period declared 
SO is opto the completion of the study. The p :)sse3sion by the kindred or 
relations of these which was enjoyed in their absence, as also of those 
offending against the King, that does not bring about a loss on account 
of lapse of time.” This series of exceptions should be understood (to hold) 
iu the absence of title by the person in occupation. Hence also Brhaspati ^ ; 
35 “Hever on any account shall possession be acquired over women ^ without 
a document at any time; and likewise in regard to the property of the 

1 ia maturity of iutelleot, boldness, -want of boldness. 

2 Cb. IX, 21, 3 Female .slaves (Jolly). 
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king and o£ a Brotviya, as also as I’egavds the 
Page 70* idiots’ and minors’ wealth.’’ ‘0£ women’ i. e- iii 
regard to (their) property; ‘without a document’ i. e. 
without evidence o£ title, Narada ' also : “The property of a woman as 
also of kings can never be lost (to the owner) should it even have 5 
been enjoyed for hundreds of years without a (proper) title’’. The 
meaning is, of the kings also, the property. For, says the Same 
Author ^ also. “By enjoyment before his eyes for twice ten years, even 
pledges and the like also are lost to the owner, excepting the property of 
the king.” ‘Of pledges and tlie like also’, this is an over-statement. Even in XO 
regard to these there being the pjssibUity of the existence of a reason for 
foi’bearance against possession by stating ‘Without title’. On a parity of 
reasoning with women’s property, or King’s property, the Author points out 
that if there is a (good) title, it is lost. It also has been pointed out by 
Harila: ‘‘What was enjoyed by a soldier, or a swindler,^ or by force, 15 
what was robbed, or was kept secretly concealed, as also what was given 
out of friendship or love, or which was given out on hire ; likewise for 
the protection of a dwelling, or what was obtained upon a request out of 
love - in all these several kinds of possessions, title has been declared in 
the Smrtis to be the determinant.” For the protection of a dwelling, i. e- 20 
for the protection of a dwelling house. Thus it should be construed that 
possession which was adverse and was without a reason for forbearance, 
if it was for the stated period, in the absence of a (good) title, makes ( the 
evidence of ) documents and witnesses useless. Therefore, in cases 
regarding a house or a field or the like, such documents or witnesses 25 
should be declared as evidence, as are favourable for the fact of possession 
and are unfavourable by reason of an absence of (evidence as to) personal 
knowledge or donation. 

Again, what kind of possession should be declared ? Anticipating 
this question, it has been said : “With the characteristics ^ determined by gOi 
the neighbours, possession (continued ) for a long time”. Land etc. which 
is in the vicinity of the field i. e. which is the subject-matter to be 
determined upon — the owners of that are the SSmautas — neighbouring 
proprietors ; known by these, is the one determined by the neighbours. 
What is the meaning “Possessing the characteristics” has been pointed out 35 

1 Ci. 1. 83. ~i CElTiij 

3 — a soldier, a mercenary or a Mreling, rogae, a swindler 

— — see Yajn. I. 336. Goll. p. 5,78. 

3 rnsiF— wages, hire, rent. 4 See note above p. 122. 
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by Pitamaha ; “Accompanied with (a good) title continued for a long time, 
uninterrupted, without protest (from the opponent) and with notice to the 
opponent, thus possession has been stated to be of five varieties in the 
smrtis”. ‘Accompanied with (a good) title’, L e- having a good title for its 
h foundation. So also Harita : “Never without a root does a branch grow 
up in the firmament ; therefore a good title is the root, and possession 
has been declared to be the branch.” 

What again is (good) title ? Anticipating this says Narada : “What 
was acquired or obtained by gift or by purchase, as a result of bravery, 
XO as also at a nuptial, what devolved from !^n issueless kindred, thus of six 
varieties is the source of (a title to ) wealth.” ‘Acquired’ i. e. obtained 
by birth (right) such as the paternal estate or the like etc. ; or acquired by 
finding ’ , such as a treasure-trove etc. Brhaspati ^ also : “By learning, 
purchase, charge, bravery, or in connection with a wife or issue, and the 
X 5 share of an issueless sapinda, ( thus ) an immovable is acquired in seven 
different ways”. ‘Charge’ i-e. a pledge (or mortgage) ; that too sometimes 
becomes a cause of ownership, as we will say (hereafter) ; ‘(continued)’ for a 
long * time i e. for not leas than thirty years. To that effect, says the Same 
Author '• “Commencing (from the time of) occupation, one whose possession 
20 has been continuous for (a period of) thirty years without a break, that 
possession of such a one should not be disturbed”. ‘Occupation’, i, e. seizure. 

Thus, moreover long-continued possession supported by ( a good ) 
title is f good evidence ) ; and if it be not for a long time, it should 
be supported by title ; thus should ( it ) be construed. Hence also 
25 Pitamaha : “Not without title is possession (of any use), nor the title (if) 
devoid of possession ; by the mutual interconnection of these two, evidence 
is well placed,” i e. (as pointed out) in the aforestated adjustment. With 
this import Brhaspati also says : “By possession merely never can land be 
securely obtained, nor even by a good title (only), it is securely established 
30 by law, and not otherwise.” ‘Merely’ i. e. without a proper title. In 
this manner if it is without the other qualification, even then (also) it is 
not securely accomplished. Hence also VySsa : 

Page 71* “Accompanied with a (good) title, long continued, 
uninterrupted, and in the presence of the opponent, 
35 (thus) possession is expected to have five components”. 

j Acquisition. Op. apprehensio or oemputio of the Eoman Law. Same as 

in Gautama Oli. X. 39-42. ^ 2 Oh. IX. 2. 

g the text of PitJmaha above, 4 Ch. IX, 7. 
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By saying ‘having five components’, the author points out the 
insufficiency of possession as evidence of ( ownership ) the same if it be 
wanting in one component even. And ( so ) it has been pointed out by 
Narada' : “He, however, who pleads possession only, and no title of 
any sort, such a one should be considered as a thief, in consequence of 5 
his pleading such illegitimate possession”. Therefore, the import is, 
that the title and the like components also must be declared in the 
presence of the members of the Court. Hence also Katyayana : “By a 
disputant who has taken his stand on possession, but whose document of 
title has been lost, should be declared in the assembly, the period ( of his 10 
occupation), evidence, and donation also”. The use of the word ‘donation’ 
is indicative, by implication, of a title ; the word, 'and’, cha, is intended to 
include continuity and like other particulars. Thus this is the substance : 

By a disputant who relies upon possession as evidence, the evidence 
consisting of and known as possession, and its particular compliments, such 15 
as title, long time, and like others, should be declared. If, however, after 
these are declared, there is incongruity, these should be established ( by 
evidence), as there cannot be a certainty by a mere declaration. 

In such a case, the determination of a long-continued and the like 
special kind of possession is dependent upon witnesses ; so says the 20 
Saiigrahakara : ‘‘In regard to the establishment of ( the fact of ) possession, 
the chief witnesses are first, its cultivators, inhabitants of the village, field 
neighbours, (these are) in the order for establishing it”, ‘For establishing 
it’ i. e. the meaning is, bringing out the particular fact of a long time and 
the like, and possession also. 25 

For bringing out the title, however, the three, such as documents and 
the rest, are evidence ; as says the Same Author : “Documents, witnesses, 
and possession are the ( means of ) proof in regard to ( a dispute about ) 
a field, a house, and the like, when long-continued title, purchase, and gift 
are disputed”. The meaning is that when the plea of possession is 
destroyed and the basis of title such as purchase etc. are disputed, and 
refuted by the defendant, for one who has to make out a title in regard to 
land etc. evidence consisting of witnesses and possession is proof. 

Indeed, how can possession be evidence of title, for even possession 

without title is witnessed in cases of forcible 35 
An Objection, deprivation and the like ; ( the answer is ) no, not so. 

For in the case of possession which is characterised by 

I Oil. I. 86. 

W 
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An d)jeclion, and the reply 


(continuance for ) a long period, when any other origin is not forth- 
coming, its origin in a gootl title itself is what remains like the Vaidic 
origin of the Smrtis of Manu and others. 

Indeed, even then when possession which had commenced at a time 
6 within memory has been taken away, and there is non-perception, 
although proper means exist ( for it ), and thus the absence of the original 
foundation of title is determined, in such a case how can title be established 
on the strength of possession merely ? (The answer is) true, and (therefore) 
it is for this very reason that title is attempted to be determined by means 
10 of documents and witnesses. If, however, it has commenced at a time 
within memory, on its own strength even, and so it may be proper to 
mention the three kinds of evidence. This very thing has been stated also 
by Itttyayana : “In cases ( falling) within the memory of man, possession 
in the case of land is regarded as evidence of ownership when it is with 
15 title ; but in cases ( extending ) beyond human memory, enjoyment for 
three generations suffices by reason of the absence of knowledge of (the 
proof of) title”. ‘In the absence of title’, i. e. the meaning is knowledge 
of ( the proof of ) title. In the absence of title, i. e, the meaning is that 
in the absence of any contradicting evidence in the form of an absence of 
20 circumstances which may account for the non-knowledge. 

This is ( in short ) what is ( intended to be ) stated : Possession 
continued within a period which is likely to be within memory i. e. 
within a period of one hundred and five years is regarded as evidence 
of ownership only by the evidence of title other than of oneself, as 
25 the knowledge of one’s origin by oneself is vitiated by the absence ^ of 


1 -h — mark tlio term stjqeJiSii. 3^®!% means |t|!t 

or knowledge, and is its absence ; absence of knowledge. An 3igiTat% may 

occur in two cases viz. (1) where there is a capacity for the perception, but still 
there is want of perception ( as a fact ), and in that cnss, the 5[gcf5Ji% is and 

secondly (2) where there is an absolute absence of capacity for perception, and 
therefore there is want of perception^ in which case it is Thus er?|rRi»ri^ 

may he possible in two oases : (1) where the absence of knowledge or perception is 

not due to an absolute absence of the means of perception such as the eyes &e., but still 
there is Here there is in spite of the means for the 3^31^ ®ud so the 

aigqcitstf is 

In the present context, where the possession is recent, it is possible to ascertain 
the origin, but there may exist circumstances which may account for the non-knowledge 
( ) of the origin ; in such' a case it is ( see for a further exposition 

Goll. Vol. H. Mitak. p. 735 (note). 
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circumstances which may account for the knowledge. In regard, 
moreover, to a possession commenced within a ■ period likely to be 
within memory, i. e. within a period anterior to an interval of a 
hundred and five years, even without ( the evidence ) confirmatory of 
one’s origin, can be ( regular as ) evidence of ownership based on other 5 
means of proof. The exposition of the expression ‘ handed clown for 
three generations in succession’ has been made by the Sahgrahakara : “That 
which was enjoyed by three generations of deceased ancestors indepen- 
dently, such possession should he known to be ( descended ) from three 
generations, enjoyed during their lifetime’’. This, moreover, is generally 10 
stated by way of an example of possession commenced beyond the period 
of (human) memory ; thereby when possession has 

Page 72* been used as evidence of title, its descent from a 
successive line of three generations is of no use, its 
commencement beyond the period of ( human) memory alone is useful. 15 

Hence also even in the absence of a period exceeding three generations, 
possession has been stated by Brhaspafi ' to have the characteristics of a 
descent for three generations, as regards time only : “Should even the 
father, the grandfather, and the great-grandfather of a man be alive, land 
having been possessed by him for thirty years, without the intervention 20 
of strangers, it should be considered as possession extending over one 
generation ; possession continued for twice that period (is called possession) 
extending over two generations ; possession continued for three times that 
period ( is called possession ) extending over three generations ; possession 
( continued ) longer than that even, is (called) possession of a long 25 
standing. ‘Thirty years’ i. e, plus five is ( to be ) the supplement, as it 
has been stated in another Smrli that “when for thirty-five years, it is called 
possession fora generation.” 

Thus, moreover, one who sets up a title, must establish the title by 
means of documents and witnesses only, as evidence of possession 30 
which was commenced at a period beyond human memory would be 
impossible. Hence also Brhaspali’ : “When the person who took possession 
is complained against, a document or witness is ( considered ) decisive; 
when he is no longer in existence, possession by itself is decisive for 
his sous”. ‘When he is not in existence’ i- e. the person who took possession 3f 
is not in existence. With this very import Katyayana also ; “ The 


1 Oh.;S. 23-24. 


2 Oh IX. 25, 
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No proof of title necessary 


person who took possession, although in occupation, must clear up defects 
in the document; his sons, however, the defects in the possession ; but he 
is not saddled with defects in the documents". The use of the word son, 
is indicative by implication of the son’s son also. Hence also YajBavalkya ^ j 
5 “ He, who made the acquisition of title, if sued, should prove it ; (but ) not 

his son, nor his (i. e. the son’s) son ; for in their case, possession itself 
has greater force.’’ One who has acquired a title, must substantiate the 
title by means of documents and witnesses only, as possession is not 
powerful, by reason of its having commenced at a period within human 
10 memory. Therefore, one who has acquired it, must prove the title 
independently of possession. And of the son and the son’s son, moreover, 
when they are in continuous possession for a long time, by including 
possession also as means of proof. 

Therefore in the case of continuous possession for a long time, the 
is proof of that even is sufficient ; so says Brhaspati ^ : “The person taking over 
should establish his possession and title also in court ; his son (may prove) 
possession alone ; while the son’s son and the rest, nothing at all”. The 
meaning is that his son should prove possession alone, continued for a long 
time from the time of the commencement of possession by the first man 
20 until a very long time before the (commencement of the ) dispute without 
protest and continuing in the presence of men who bad a right to 
oppose. The use of the word ‘son’ is intended to indicate the son’s son 
also. Hence also another Smrli : “One, however, by whom possession has been 
taken, shall be punished if he do not establish ( his ) title ; not his son, nor 
25 his son also ; nor also is their possession lost’’; i, e. the implication is, that 
when the possessoin has been continuing for a long time. By this it 
necessarily comes to be stated that in the case of a long continued possession 
on the part of the sou’s son and the rest, even if title is not established , 
possession is not lost. 

30 It has also been stated by Vishnu^ : “Land the possession of which has 
been enjoyed for three (generations) according to law, even in the absence of 
a document, the fourth man in such a case shall duly retain it”. Tn the 
absence of a doument’ i. e. the meaning is that even in the absence of 
evidence throwing light on the title such as purchase or the like others- 
35 Hence also Brhaspati ^ even : ‘What has been held in possession by three 
generations under different kings, even without evidence, such possession is 
equal to the gift of the V eda, and should never be taken away by the king 


1 Book II. 28, 


2 Oh. V. 187. 


3 See Gh. IX. 29' 
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on any account”. ‘With evidence’ i. e. evidence throwing light on title. 
Narada ^ also: “That which (being) absolutely without a title, has been 
continuously held in possession by three generations in the past, never such 
( possession) is possible to be taken away which has come down in a 
succession of three generations.” ‘Absolutely whithout a title’ i. e, the 5 

meaning is that even without a title, even such as may 

Pa&e 73* be obtained by possession even. Sankha also. 

“Ancestral property, even without ( evidence ) of title, 

(but) which has been held in possession by the past generations, one may 
secure”. This is of the same import as the last. ‘May secure’ i. e. the in 

fourth ( generation ) , and the following. So also Brhaspali ^ : “Where 
possession extending over three generations has descended to the fourth 
generation, it becomes legitimate possession, and title must never be 
inquired into”. The meaning is that in the case of possession of this 
character, one should not enquire about any evidence as to the origin 15 

of title on any account- 

In the case of a possession characterised by continuity or the like, one 
should certainly ask for evidence. To that effect Narada : ^ “ Where the 
(first) occupier of property himself has been complained against, he must 
bring out its basis ; possession by itself is sufficient in the case of those 5J0 

who have obtained in successive heritages.” ‘ The basis ’ i. e. the 
foundation j in short, the title. ‘Sufficient’ i, e. by reason of the existence 
of continuity and the like established on evidence, ‘ In the case of those 
who have obtained’, i. e. in the case of the fourth and the following. 
Brhaspati^ also : “ What has been held in possession without interruption 25 

by three generations (in succession), in such a case it is not necessary to 
prove title ; possession is decisive in such a case”. In such a case the 
determination of title for the fourth and the others need not necessarily be 
made ; since in that case, possession descended from three generations and 
by reason of its possessing the characteristics of continuity etc. when so 
established, is decisive. Tlie meaning is that even without the determination 
of title, it is proof by itself independently. For, the Same Author ® says : 


1 This text in exactly this form has been assigned to Harita in the Mitakshara. 
( see toxtp. 22. 11. 23-25 ). A text of Narada, howevar, is found in his Smrti with 
a slight variation viz. instead of the text there reads 


( see Oh. I. 91 ). 

2 Oh. IX. 26. 
5 Oh. IX. 28. 


3 SeeOh, I. 90. 


i Oh. IX. 27 . 
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1 5 The Answer. 


“In suits regarding immovable property, (possession) held by three 
generations in succession, should be considered as valid, independently by 
itself, and makes (valid) evidence in the decision of the cause.” ‘ Independ- 
ently by itself’, i, e. not dependent upon the (evidence) which was the basis 
5 of his title. Katyayana also : “Possession has been declared to be of two 
varieties, with title, and without tnle ; that which has continued for 
three generations is independent by itself (even) without a title ; while 
the other is with title.” “ With title ’’ z. e. whose title has been firmly 
established. 

10 Indeed, though independent by itself, it is certainly with a fixed 

An Objection determined by its own solidity. 

No, not so ; for in the case of long-continued posses- 
sion for a period beyond memory, by reason of its having the special 
characteristics of continuity etc., there is an absence of 
firmness as to the whole. Nor also should it be said 
that in the case of the fourth and the rest following, 
proof of its possession should also be exhibited. Since the necessity of the 
establishment of possession beyond (human) memory has been negatived 
in the text “The Son’s son and the rest, however on no account”. And 
20 also in the text ^ : “ Possession by itself is sufficient (proof) in the case of 

those who have obtained it in (hereditary) succession from (his) ancestors,” 
the rule as to the establishment (of title) being laid only in regard to 
possession within the period of (human) memory. Therefore, possession 
independently by itself has an undetermined title. How then can it be 
25 (taken as) evidence of ownership? The answer is: even 

Another in the absence of a title, the evidentiary value of such 

Objection kind (of possession) has been admitted by reason of 

the extreme impossibility of the alternative (as to the 
necessity) of a title ; as also by reason of the absence of an invalidating 
30 circumstance viz. the certainty of an absence of title. As in the case of a 
heinous offence or the like, on account of an absence of certainty merely 
about a false aversion, the evidence of witnesses is desired, as in the lexl : 
“ All are (admissible as) witnesses in cases of adultery, robbery, abuse, and 
violence,” so here also. Thus everything is alright. 

35 Hence also Katyayana : ‘ 'Long continued possession (though) not well 

known, one should not disturb out of covetousness.” ‘ Not well known ' 
i. e. as regards its origin or title. 


1 OtNarada see above p. 133, 11. 20-21. 
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It comes to be stated this : as even where a decision was reached (but) 
which was obtained by deceit, the disturbance of possession is desirable 
in conformity to the new decision, and not so of a long-continued (possession). 

Harita also : “ Even without a justificatio i, what was held in possession by 
the father, or also by the brother even, that cannot be taken away when it 5 
has devolved upon the third.” The meaning is that when it has devolved 
‘beyond the third.’ Hence also Narada : ^ “Without a justification even, 
what has been held in possession by the father and his three predecessors, 
never can that be taken away which has descended in succession for three 
generations.” The meaning is, that what was enjoyed in possession for pQ 
three generations prior to and along with the father, it is impossible to say 
that it was without justification ; what more about being taken away ? 

As for what has been stated by the Same Author ^ : 

Page 74*' 

“With a clear title, possession obtains an evidentiary value ; possession 
with a title which is not clear, never makes (any) evidence (of ownership),” 15 

that has a reference to possession which has not descended for three 
generations; for if it were to be held to apply to possession merely, it would 
be in contradiction "with the several texts aforestated, and in contradiction 
to the text of YajSavalkya^ also viz; “Title is superior to possession, 
excepting where it ii.e. possession) has descended from a line of ancestors.” 20 
As to what has been stated by Brhaspati ^ : “ One whose possession 

has passed through three lines, and is duly substantiated by documents, 
possession of this character is equal to the gift of the Brahma ; never 
can that be taken away”, that has a reference to possession for three genera- 
tions which has not extended beyond the period of memory. As to what, 25 
moreover, has been stated by Narada : ® “ He, however, who holds posses- 
sion without title, even if it be for many hundred years, the ruler of the 
land shall inflict upon that sinful man the punishment ordained for a 
thief,” that has a reference to possession by any means whatever, in 
regard to matters which have been definitely declared to be not the basis of 30 
a title, as the expression ‘ without title ’ has been taken as for granted, ® 
Possessions which have been definitely declared to be incapable of 
substantiating a title have been pointed out by the same Author : “ What 
has been deposited with a third person to be delivered ultimately to the 
owner {Anvtlhita), stolen property, what has been (held as) a deposit, what 35 
I Oh. I. 91. 2 Gh. I. 86. 3 Book II. 27. 4~ Oh. TT ^ 

5 Oh. 1. 87. 6 ^ 5 qtj:.--taken as eatabliahed. 7 Oh. 1.92, 
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is held by force, loans for use, and what is held in possession during the 
absence of the owner, these are the six (ways) in which possession is 
without a title”. AmdUtam 7 . e. what was made over for giving to 
another; ‘ loan for use’ i. e. ornaments &c. of another brought for use ; ‘held 
5 by force’, /. e. held in possession under the strength of the King’s favour 
or the like. Possession of this character, although continued for a long 
time, has no evidentiary value. So also the same Author : “ Where a 

village, land, or a house also has been in the possession of (any) one as 
descended in hereditary succession, otherwise than under the King’s 
1(J favour, such possession should not ' be passed to another ‘Under the 
King’s favour’ i. e. by an act of injustice, is the implication. 

To that effect also Samvarfa : “ What was given to another by the 

king through anger or avarice, or through circumvention, or when pleased, 
such shall not acquire validity”. Where, indeed, land of another has either 
15 through anger etc., or out of pleasure, been given by ^ the king to him 
for enjoyment, that shall not be regarded as valid for the person in 
possession, even after for a long-continued possession ; this is the meaning. 

In this maimer also, the possession of one in contradiction to the 
king’s edict shall be regarded as invalid. To that effect also Brhaspati ^ : 
20 “He whose possession has passed through three lines, and has been inherited 
from his ancestors, cannot be deprived of it, unless a previous grant 
should be in existenece ’. 

As to the text of PitSmaha: “(Better) than a document passed in one’s 
own band, is a peoples’ document {Jdnapadam) ; but superior to that is the 
25 king’s edict {S'dsatuimy, higher than that is possession for three generations; 
(these) are (in order) regarded as proof of title, each of a higher Degree”, 
that has a reference to possession which has devolved in succession 
under a general repute, and where a well-known (source of) title has not 
been definitely established ; otherwise there would be contradiction with 
30 the aforestated texts. 

In this manner possession the title to which has been proved by 
former holders, should be regarded as better evidence. To that effect is 
Brhaspati * : “ That possession is valid in law which is uninterrupted, and 
of long standing ; interrupted possession even is (regarded as valid) if 

] There is a misprint ia the text : for frsajirqi read h fTS’iir <ri. 

2 i.' e. "when the same property had been granted to a different person by 
the King. 

8 Oh. IK. 30. i Oh. IX. 31. 

a 
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it had been substantiated befoL’e”. The meaning is > that which has been 
of a long standing and the title to which had been established by a former 
holder, such a one, even if interrupted has a valid (legal) force. 

Vyasa also : “Land, the title to which was substantiated by the 
acquirer when complained against, such land when obtained from his son must 5 
never be taken away on any account”. The order of words is that it should 
not be taken away from his son. When, however, it was not substantiated 
by the acquirer when complained against, then title to it should be 
established by his son who has been in long continued possession just like 
the acquirer himself. So also Brhaspati ^ : “ The acquirer should establish 

title by a document; his son, however, (by) possession only ; if when 
complained against he dies, his son should duly establish 
Page 75* it”. The meaning is that by reason of a previous 
complaint ( having been made ), possession was 
( rendered ) unsubstantial, and in such a case establishment of that alone 
would not establish a title, and therefore they should establish it. The 
mention of a document is intended as pointing to a witness also ; he also 
has an evidentiary value (in a proceeding ) for the establishment of the 
title of the acquirer. 

Narada ^ also : “Of a litigant who has died when the suit was filed gQ 
against him, the son should prove the title, (since) the point at issue will 
not be established by ( mere) possession”. The meaning is, that just as 
by the acquirer the title can be established only by means of documents 
and witnesses, in the same manner. The mention of the son is intended: 
to indicate one who takes the property. Hence also says YfijSavalkya * 25 

“ If a person happens to die when a suit was filed against him, his ( legal) 
heir should prove it. In such a case possession is no evidence ( of title ) 
if it is not established by a proper origin”. That title, even the fourth 
man also must establish. Since, in such a case, possession by itSelf alone 
has not been declared as evidence of title. 

Thus, however, what has been stated by Narada; “ In the beginning 
( a legal ) transfer is a proper (source of) title ; in the next stage, however, 
possession with title ; and possession which is continuous and has been for 
a long time is above a (good) title”, that should be regarded as having a 
reference where there has been no decision of an impeachment against the gg 
acquirer. The literal meaning, however, has been pointed out by the 

1 Oh. Vin. 27. 

3 Book 11. 29. 

IS 


2 Oh. I, 93, 
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Sahgrahakara : “Of one -who has made the acquisition within the prescribed 
period, title is the most important ; of him also, in the case of the third 
generation from himself, possession is good where title is clear ; and 
possession which has continued uninterruptedly is good evidence in 
5 the case of the fourth ; possession, where title has been abandoned 
has been considered as paramount by itself alone ‘ Of one 
who has made the acquisition’ i. e. of the acquirer ; ‘within the prescribed 
period ’ i. e. within the period consisting of thirty years ; ‘most importaiit’ 
i. e. paramount; ‘where title is clear’, i. e. where title has been tested by 
2 Q proof. That possession which has devolved continuously, and which has 
been long continued, in the case of the fourth man and the rest, is good 
evidence; such (possession) where title has been decisively proved ‘to have 
been abandoned is paramount’, is quite adequate for the decision of 
ownership ; this is the meaning of the half of the second verse. 

15 As to what has been stated by Vyasa viz. : “Possession which was enjoyed 

for twenty years by the owner, and was not broken ^ ; such ( possession ) 
is ( called possession ) for one generation ; when two-folded howeveri 
it is ( called ) for two generations ; and for three generations when trebled ; 
thereafter, title should not be inquired into”, that should be observed in 
20 the case of possession by the fourth man or the like for more than sixty 
years ; and in the absence of persons in whose time the beginning was 
made, and when a necessary inference arises for a long-continued possession. 
Otherwise there would be a contradiction with the Texl^ : “Incases 
( falling ) within the memory of man possession in the case of land, is 
25 regarded as evidence of ownership when it is with title”. Thus, moreover, 
it is to be borne in mind, that a period of a hundred and five years being 
stated to be a period within (human) memory, should be regarded as 
according to the general opinion. 

Thus in the Smrtichandrika consideration about possession. 

30 the Characteristics of Witnesses. Sakshilakshanani. 

There Manu : ^ “ What kind of persons should be made witnesses in 

suits by moneyed men, I shall fully describe these, and also in what manner 
truth should be spoken by them.” The meaning is that I shall describe the 
characteristics of witnesses as •well as the rules regarding their examination. 

1 There is a mistake in th« print. Instead of read 

2 . Gf Katyayana ( See above p, 130. 11. 13-14 ). 

3 Oh. YIU. 61, 
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There, first the Author^ points out their characteristics : “Householders, 
persons with male issue, and indigenous inhabitants o£ the cou.ntry, 
be they Kshatriyas, Taisyas or persons o£ Sudra birth, knowing the 
point, deserve (to give) evidence, and not any persons whatever, except in 
cases of ^ urgency.” ‘ Indigenous ’ I e. well established in life ; ‘knowing 5 
the point,’ i. e- those to whom the point to be established is personally 
known ; as the Same Author ^ has said : “ Evidence in accordance with 

what has actually been seen or heard is admissible.” In the words 
‘ householders etc. ’ the masculine gender is intended to be expressed, as it 

is in regard to the point to be dealt with. 10 

Page 76* Hence also Narada* : “Of respectable families^ 

straightforward, and unexceptionable in their descent, 
actions, and fortunes, the witnesses shall be clean, and unimpeachable 
men with a pure mind.” The meaning is, that men of this type should be 
witnesses ( in events or transactions ) regarding debts etc. 15 

So also Vyasai “Men knowing the law, having male issue, 
indigenous, of a respectable family, truth-speaking, engaged in the 
S'raiUa and the Smarla performances, from whom (feelings of) hatred 
and jealousy have entirely disappeared, who are S'roiriijas, unharmful, 
who are wise, not given to travelling, youthful, should be made 20 

witnesses in regard to debts and the like by a Avise man.’’ S'roiriyas 

i. e. those who (can) repeat the vedas. 

Persons of the type as aforestated never resort to crookedness j so 
says the Same Author : “ Having come to know the transaction, the 

utterers of false documents who are adepts in ( their knowledge of ) the S5 

country and the times, make a^ counterfeit document ; these, therefore, 
should never be (made) witnesses-” Katyayana also : “ Those whose 

family and character are well known, who are free from (the feelings of) 
covetousness or temptation, who are truthful, pure, and men of high 
status, the statement of these is without (room for) a doubt.” 50 

The plural number in the expression ‘ of these ’ is intended to 
demonstrate that the statement of a witness or two is not so decisive. Hence 
also Manu ^ : “(H) should be substantiated by more than three witnesses 

1 Oh. Vm. 62 . 

2 — literally means a misfortune, distress. In verses 60-70 in 
the same chapt Mann indicates these cases (see page 146. 11. 21- 25 further on). 

3 Gh, v .u.-. 74. 4 Ch. 1. 153. o Oh. Yill. 60. 
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in the pi’esence of the king and the Brahraanas.” ‘ Substantiated ’ i, e, 
proved. Three, below j. e. lower than whom, such are ‘ more than 
three. ’ The meaning is that a number less than three is not proper 
in the case of witnesses. 

^ As to what has been stated by Brhaspati ^ : ‘‘Nine, seven, or five should 
they be, or four, or three only ; or two well known S'rotriyas ; (but) one 
should never examine one at any time,” there, ‘two’ has a reference to 
subscribing and secret witnesses. Since, thereafter says the Same Author ^ : 
‘ Of subscribing and secret witnesses, there should be two ; three, four 
Id or, live of those who have been entered ^ (in the deed), spontaneous, ^ 
reminded,^ family * witnesses, and indirect ’ witnesses.” The distinction 
between a subscribing witness and the others will be stated (hereafter). 

As to what has been stated by him : “A messenger, a holder of the 
clock, one who had witnessed the transaction, a single one as a witness 
15 may furnish valid proof ; as also a king, or the President of the Court.” 
‘ Holder of the clock ’ i, e, the accountant ; ‘ president of the Court ’ i. e- 
the Chief Judge ; as also by Vyasa : “ One of pure actions, also one know” 
ing (the principles- of) law, a vvitness whose statements have been tested’ 
even one may be good evidence in trials for heinous offences particularly”; 
20 and also by fe^ayana: “ One (however) who was (taken) in (confidence) 
at (the time of) a deposit, such a one may be cited even though alone, and 
in the case of a loan on a request, one who was sent by the plaintiff as a 
messenger, may be admitted as a witness though one only. One by whom 
a deposit was duly placed, that should be proved by the (testimony of) him 
25 alone ; in the case of a dispute in regard to it, he alone, singly has been 
declared as good evidence , all this has a reference to a witness 
consented to by both. For, like as in the case of many, so in the case of 
one consented to by both, the suspicion of unreliability is dispelled. 

Hence also Narada : “Or one who is approved of by the two litigants, 
30 such a one although one only, may be examined as a witness in a Court.” In 
this manner, it should be construed that the rule limiting the number, viz, 
not less than three, has a reference to witnesses other than the subscribing, 
the secret, and the one consented to by both, as the alternative of a 

1 Ch. VI. 16. 2 Ch. VII. 17. 

3 ( see ©li- VII. 4 ), 4 DeBned by Brhaspati Ch. VII. 9. 

6 See Byhaspati Oh. VII. 6 for 6 See Brhaspati Ofa. VII. 7— fW- 

7 B«ff Brhaspati Ch. VII. 10 — 
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less number has been allowed in the case o£ a witness assented to by both, 
as also in the case o£ a secret witness. Hence also the Sangrahakara : “In 
all transactions, witnesses should be made commencing with three ; there 
is a prohibition against two, or one ; (but) even one (may be admitted) 
when assented to by both.” The meaning is that witnesses other than 
the subsciibing and the secret should be made commencing with three. 

In continuation o£ (the subject o£) witnesses says Narada : ^ “A 
Brahmana, a Kshatriya, a Vais'ya, the Siidras also, who 
Pagb 77* are irreproachable, each one shall be witnesses for their 
own varna, or all again for all ( Varnas) .’’ The meaning 
is that when possible, the witnesses should Joe of the same vurna as 
that of the person transacting. Thus in non-uarnn communities also, 
these should be of the same community as of the transacting person, vide 
the Smrti of Yajnavalkya : ^ “ Each respectively according to their caste 
or class, or all for all ( castes and class esV’ 

The use of the words Jati, ' caste ’, is intended as inclusive (by an 
extension) of S'renis and the like also. Hence also Narada ! ^ “ Among 
companies (of artizans or guilds of merchants), artizaus or inerohantB 
shall be witnesses ; members of an association, among other members of 
the (same) association ; among those living outside, persons living outside ; 
and women (shall be) witnesses among women”. Hence the Same Author ‘ 
states an exception : '' And if in a Company (of the citizens or guild of 
merchants), or in any other association any one happens to incur enmity 
(of his associates) their testimony shall not be (admitted) against him ; for 
indeed they are all (his) enemies.” The meaning is that among S'renis 
etc. those who entertain hatred against any one, these shall not be 
witnesses against him. The use of the words S'renis etc. is intended to 
point to Varna etc. Also the use of the word enemy is intended by an 
extension to include those who have a motive to depose against facts. 

Hence also Manu ; ^ “ Trustworthy men of all the Varnas should be 
made witnesses in law suits ; men Avho know (their) whole duty and are 
free from covetousness ; he should however reject the opposite (characters).” 

‘ Trustworthy ’ i. e. others than cheats- ‘ The opposite,’ i e. who are 
interested in false causes ; the meaning is that one should exclude tliese. 

The Same Author ^ mentions these : “ Those must not be made 
(witnesses) who have an interest in the suit, nor Aptas, familiar (friends), 
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companions, nor enemies (of the parties), nor men exposed as criminals) 
nor persons suffering under (severe) illness, nor those (morally) tainted. 
The king cannot be made a witness, nor the mechanics and actors, nor a 
S'roiriycif nor a student of the vedas, nor (an ascetic) who has given up 
5 (all) connection (with the world), nor one wholly dependent, nor one of 
bad fame, nor a Dasyu, nor one who follows forbidden occupations, nor an 
aged (man), nor an infant, nor one (man alone), nor a man of the lowest 
(Varna), nor one deficient in the organs of sense ; nor one extremely 
grieved, nor one intoxicated, nor one tormented by hunger and thirst, nor 
10 one oppressed by fatigue, nor one tormented by passion, nor a wrathful 
man, nor a thief.” " Who have an interest in the suit ’ i. e. who have an 
interest in the point under dispute. 

The Aptas, familiar ( friends ) however, have been pointed out by 
Katyayana : “ Those who subsist upon ( contributions made by) him, those 

15 who do service to him or work for his benefit, those who are his I'elatives 
friends, or dependents, are his Apias (familiar friends), and therefore 
are not (competent) witnesses,” ‘Companions,’ such as sureties and the like; 
‘ enemies,’ Le- of any one of contending parties; ‘ Exposed as Criminals/ 
i, e, uncovered elsewhere as false witnesses ; ‘tainted’ •/. e. convicted of 
20 having committed a heinous sin ( MaMpdtaka). A king is forbidden as 
he is engrossed in numerous occupations ; ‘ an artisan’ i.e. one who subsists 
on his art, such as a goldsmith and the like; ‘ an actor, i. e> one who enters 
upon a stage ; these two are prohibited as they are amenable to a money 
payment. S'rotrhja here intended to be expressed is one who is intensively 
25 devoted to the performance of (religious) acts, and not a (mere) repeater 
of the Vedas, as such a one has been stated to be ( admissible as ) a 
witness. Lingastho, a celibate student, and an ascetic also ; ‘ one who has 
given up all connection with the world,’ i, e. a hermit, and the like. In 
regard to these i.e. the S'roinya etc. the reason of a likelihood for them to 
30 speak falsely is absent, still, their exclusion is to be understood on the 
strength of the express text. ‘ One extremely grieved’, i.e. who is afflicted 
by a mental disease; ‘ one of bad fame’ (vaktavyah), i. e. whose body 
has become deformed on account of leprosy or the like. Dasyuh i. e. one 
given to cruel actions ; ‘ one who follows forbidden actions’ ; i. e. one who 
35 does acts ^vhich are against the S'dsiras ; ‘ the aged,’ i, e. one whose 
intelligence has deteriorated on account of oldage; ‘an infant’, i. e. one who 
has not completed his sixteenth year ; ‘ ooe’, i.e. he who is not followed by 
' eithef of the two disputants; ‘lowest’, such as a Chanddla and the like; ‘one 
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deficient in an organ of sense’j such as, the deaf and the like. ‘ One 
extremely grieved, and the like, are clear. Their differentiation has been 
stated before ; (the same) should be contexted here also. Narada ^ also states 
those who should be avoided ; “A slave, an imposter, one not admitted to a 
S'rdddha, the aged, a woman, an infant, a wheelman, the intoxicated, an 5 
idiot, a lunatic, one distressed, one who sacrifices for the (entire) village. 

One engaged on a long journey, a merchant who travels into transmarine 
countries, a religious ascetic, one who is sick, a couple^ one (alone), a 
S'roiriya, one who neglects the rules of daily conduct, a eunuch, an actor ; 
an a^ist, a Vrcitya, one who has abandoned the fire, and the wife ; one 10 
( sacrificing for those for whom a sacrifice must not be 

Page 78 * performed, and who has one plate ; an associate, an 
enemy, a spy, a kindred, or one connected by the same 
womb. One who has formerly been discovered to be an evil-doer, a public 
dancer, one who lives by poison, a snake-charmer, a poisoner, an 15 
incendiary, a minor, the son of a Sudra woman, one who has committed 
an Upapdtaka (a minor offence) ; one oppressed by fatigue, a ferocious 
man, one deserted, one penniless, a member of the lowest^ class, one leading 
a bad life, a student who has not completed his course of study, an idiot, 

4n oilman, a seller of bread^ ; one possessed by a demon, an' enemy of the 20 
- king, a weather-prophet, an astrologer, a malicious person, one who sells 
himself, one who has a limb too little, or a pimp, one who has bad nails or 
black teeth, one who betrays his friends, one suffering from white leprosy, 
a rogue, a vintner, a juggler, an avaricious or cruel man, an enemy of a 
S'reifl or of a Gam] one who takes animal life, an idoP-maker, a fool, an 35 
outcast, a forger, a cheat, an apostate, a robber, a king’s servant, a 
Brflhraana who sells human beings, poison, meat, bones, milk, water, and 
ghee j as also a twiceborn person who is guilty of usury; one who has 
swerved from his own duty, a ktdika, an informer ; one who is in the 
service of low people, one who quarrels with his father, one who causes jq 
dissensions ; these are inadmissible as witnesses”. ‘ An imposter’ 

( Naikriikah ), who habitually picks holes in others ; Chdkrika, a Vaiidlika 


1 Gh. 1. 178-187. 

2 another reading is defective. 

3 — another reading is 

4 explained further on (Text p. 78. 1. 19 ) another readings is 
6 cT. another reading is 
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{i. e. magician, or a Minstrel); ‘a transmarine trader’, one travelling by a boat ; 
(two) couples, particularised by duality. The word ekasthdli- ‘One has one 
plate’, may be dissolved in two ways ; one for whom there is cooking pot 
along with one of the parties in dispute, or, one who has one plate for 
5 dinner, i. e- cooking tdgetber, or in short eating together ; ‘ an enemy 
spy’ i. e. one who moves among the enemies, i. e. in short, one who is 
connected with the opponent. 

The SandbJiayas ‘connected by the same womb’ have been described 
by Katyayana : “ The sons of the mother’s sister, the sons of the uterine 
10 sister, and the maternal uncle; these are called uterine relations. One should 
notj appoint these for giving evidence as witnesses." ‘A public dancer’ 
i. e. an actor ; ‘one who lives by poison’ i. e. one who is engaged in storing) 
preserving etc. of poison; ‘a snake-charmer,’ i.e. the snake-catcher; ‘poisoner’, 
one who administers poison. ‘ An incendiary’, i. e. ‘one who sets fire to 
15 a house;’ a miseri. e. a niggardly person. ‘ Oppressed by fatigue’, i. e- 
dejected in mind ; ' deserted ’ i. e. one who has been excommunicated ; 
' member of the lowest class,’ i. e. born of a reverse union in marriage* 
‘One leading a bad life’ i. e. one whose conduct is vicious ; ‘ a student who 
has not completed his study,’ i. e. the celibate student who has taken a 
20 ‘ Wiot ’ i. e. one with a dull intellect ; ‘an oilman’ i.e. a 

sesamum crushers i. e. in short, a great mechanic-; ‘ a seller of bread’ i. e. 
the vendor of cooked viands, cakes etc. ; ‘a weather prophet’ i. e. one who 
prophesies rainfall, i, e. in short who judges by signs ; ‘an astrologer’, i. e. 
one who lives by a knowledge of the stars ; ‘a malicious berson’ i. e. one who 
25 brings out the faults of others ; ‘ a pimp ’ i, e. one whp for his livelihood, 
prostitutes his wife ; ‘a vintner’ i. e. a seller of intoxicating drinks ; ‘a fool’ 
i. e. one begging after taking hold ( of an image ) of ti deity ; ‘ a cheat ’ 
i. e. an imposter ; ‘an apostate’, i. e. who has turned babk from asceticism ; 

‘ an informer, i e. one appointed by the king for the phrpose of reporting 
30 the faults of others ; ‘ one who causes dissensions,’ i. e. a villain. Others 
are well known, 

Katyayana also states certain persons ( who are ) inadmissible as 
witnesses ; “Members of the same family, as also persons having a 
connection, a son-in-law, the sister’s husband, the father, a kindred, the 
35 paternal uncle, the father-in-law, and the gurus likewise ; those who are 
appointed to town, village, and the country, as also to positions ( of 
authority), as also those who are favourites ; one must not examine these 
( as witnesses) ; they are devoted and are king’s men’’. The meaning is 
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tliat tbosti ( ennmei'ated ) eoinmenciiig with the men of tlie family’ and 
ending with ‘ the king’s men’, should not be asked to give evidence as 
witnesses; i. e. should not he admitted as witnesses. 

Indeed, this extensive enumeration of non-witnesses is profitless, as 

by the statement itself of the characteristics, the 5 
An Ortection incapacity of those who do not possess the characteristic » 
have been evidently proved. Yes, that is so. Still, 
where there is an absolute absence of witnesses as prescribed, there, one may 
have the evidence of any man as a witness, as has been 
The Answer permitted by the text a Manu ^ : “Not any one lO 
except in cases of urgency” in such a case the text “ Not those 
having a connection with the point, nor the ‘Aptas’ etc. have been set 
out; thus this detailed statement has certainly a (justifiable) purpose. 

In this way, moreover, it should be construed that in the absence of 
witnesses possessing the characteristics- (as stated), the evidence as 15 
witnesses is prescribed only of those who are free from the prohibitions. 
Hence also, of these a mention has been made by Vjrasa : “ An ordeal 
generally ends contrarily by (reason of) medications and charms ; but 
never indeed can there be miscarriage ( of justice ) by witnesses nor 
vitiated by the existence of faults”- ■ 20 

As to what, moreover, has been stated by Manu^ ; 

Page 79* “But any one may give evidence for the disputants, 
who has personal knowledge ( of the happening ) in the 
interior of a house, or in a forest, or even in regard to (an act which resulted 
in ) the loss of life, by a woman even when (proper evidence is ) not 25 
available, or by a minor, or by an aged man also, or by a pupil, or by a 
bandhii even, by a slave, or by a servant (engaged on wages)”. ‘Who has 
knowledge’ i. e. who knows about the matter; as also by Narada ^ : 
“Those enumerated (above)to be inadmissible as witnesses, such as slaves, 
imposters, and others, may even be (admitted as) witnesses, after realising gQ 
the imortance of the matter in hand”. ‘Importance of the matter’ i e. in 
the absence of one knowing fully the matter in hand ; all this has a reference 
to spasmodic acts, such as heinous offences and the like, as upon such 
happenings, men of the prescribed characteristics are difficult to be had. 
Hence also the Sahgrahakara : “When the best and those of iniddlino' 35 
(qualities) are not available, even persons prohibited may be admitted 

1 Gil. VIII. 62. 2 Ch. VIII. 69-70. 3 Oh. I. 188 
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as witnesses iu (cases of ) heiuoua ofEeuces, having regard to their connection 
with the time and the matter (under inquiry)”. 

Tn this connection Usanah states a special rule '‘A slave, a blind man, 
a deaf man, a leper, a woman# an infant, an aged man, and the lihc — these 
5 even when not having any intensive connection, are admissible as witnessee 
in the case of a heinous offence”. Not having any intensive connection, 
i, e. witliout any friendly feeling or the like. ‘In the case of a heinous 
offence,’ /. e. heinous offences and the like- 

If tliey have an intensive connection, tliese must certainly be excluded 
10 iu the case of lieinons oil'enoos and tlie like. Hence also Narada ^ : 
"Among these also, not a minor, not one alone, nor a woman, nor 
a forger, nor a relative, nor also an enemy; (for) these may give false 
evidence”. The meaning is, that among the slaves, imposters etc. even, 
those who are likely to have evident motives for (telling) an untruth, 
15 such as the minors etc. should be excluded. 

Those who have obvious motives for (telling) an untruth, have also 
been pointed out by the Same Author^: “ A child, through ignorance, a 
woman, from want of veracity, an imposter, from habitual trickery, may 
speak falsely, (as also) a relative from affection, an enemy from (a desire 
20 for) wreaking vengeance.” ‘ From want of veracity ’ i e. from a habit 
of want of veracity. By this it lias been pointed out that the reasons are, 
ignorance, want of veracity, want of faith in clharnia^ intensively evident 
feelings of affection or hatred, and not minoi’ity etc. Thus, in the case of 
one even, the oneness is not the obvious reason for a falsehood ( in the 
26 testimony), bat on the otlier hand covetousness; as says Manu ^ : “ One if 

avaricious shall not be a witness.” Thus it should be construed in regard 
to the cases of heinous offences, that when the faults of ignorance, want of 
veracity, and the like exist, slaves and the like also should be cut out ; 
in the absence of these (causes), however, minors and the like even 
30 niay be taken up. 

As to what has been stated by Manu'*: “In all cases of 
heinous offences ( S'lhasas ), as also in cases of theft and adultery) 
and, in cases of abuse and assault, one must not examine the 
( competence of ) witnesses ( too - strictly )” ; as also what has been 
stated by Katyayana ; “ In cases of the breach of the King’s command, of 

1 Oil. I. 190. 2 Ch. I. 191. 

3 Oh.VlIL77. Here, there is a mistake in tile punt, lor readqr^rg^U &c. 

i ph. Vm. 72. 
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adultery, as also of heinous offences, and also in cases of theft and the 
two kinds of violence, one must not indulge (too much) in examining (the 
capacity of) witnesses,” that negatives the testing (on the grounds) of a 
householder, and not also of the tests of ignorance, i. e. as it would 
conflict with the aforestated text. 5 

As to what, moreover, has been stated by Katyayana : “ In cases of 

transactions of a stable character, such as relating to debts etc., one may 
examine (into the capacity of) witnesses, in cases of violence and similar 
matters of urgent character also, an examination has been stated at some 
palces,” that is intended for laying down a rule as to the examination in 10 

cases of Sdhasa and the like, where upon a defeat, there is the possibility 
of a heavy punishment, such as death etc., and also on account of 
the reason that being enumerated along with (cases of) debt etc. and the 
non’possibility of a general rule regarding the test as to the faults of 
ignorance etc. 

As to what has been stated by Yajaavalkya ^ : ‘‘In cases of adultery, 
theft, insult, and a SMasa ( a heinous offence ), any person may be a 
witness,” that also is intended for dispensing with the ( rules as to the ) 
examination of the merits (of the witnesses). 

Thus in the Smrflchandrika, the Characteristics of Witnesses. 

Page 80 * Now the varieties of Witnesses — Sakshibhedah. 

There Katyayana : “One enteredin a document, and another who is not 
a part^ of it — thus a witness is connected in two ways.” Prajapati also ’• 

“ A witness is of two varieties, ‘ made ’ is one, and the other ‘not 
made ’ ; one entered in a document is ‘a made,’ and the other is called 25 
‘ not made.’ ‘ One entered in a document,’ i. e- such as a subscribing 
witness and the like. To that effect Narada^ : “A subscribing witness, one 
who has been reminded, a casual * witness, a secret witness, and an 
indirect witness ; thus a witness has been described in the Smrtis us of five 
varieties ” 30 

1 Book II. 72. 

— Dr. Jolly translates, as an indirect witness. Tkis terra ias been 
variously iuterpreted and defined by Brlraspati, Uarita and otkera e. g. Katyayana thus 
utr1iDTii?iT uiitvsisTK uiw I u uisjaumu; i i 

3 Ch, I. 150. See Brhaspati Ch. VII. 3. Katyayana defines a-> follows 

3Ti%i ^-TqtiRiir I u ?ri?ir ^lu ^sftke. q-sr^if e 1 1 

i — Dr. Jolly “spontaneous witness”. Katy^yani describes him 

as 
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Likewise the vai'ieties of witnesses ‘ not made ’ have also been 
pointed out by the Same Author : ^ “A witness ‘ not made ’ has been 
described by the sages to be o£ six kinds : The village, the chief Judge, 
the king ; one who has inside knowledge o£ the transaction as also one 
5 who has been deputed by the claimant, and the members o£ the family) 
may also be witnesses in family disputes.’’ 

There, presently Brhaspati ^ states the characteristics of witnesses 
‘ made ’ ^ : “ One who has entered in a deed his caste, the name 

of himself, and of his father also, as also his place of residence, is 
10 called a Subscribing witness. One who after being invited to be 
present at a transaction of debt, deposit, purchase, or the like, was 
made a witness, and who is repeatedly reminded of it, is called a 
witness who is reminded. While a transaction was being concluded, one 
who had aridved by himself, and declares that ‘ the attestation was mine’ 
15 is called a witness bg chance. ^ One who, screened behind a partition, ig 
made to hear the declaration of the debtor ; and denies that occurrence is 
called a secret witness. Where a person, while about to go abroad, or 
being on the point of -death, communicates to another what he had heard, 
that witness is called an TJtlara witness.” 

20 In regard to a subscribing witness, however, Harita states a special 
rule : “ Even after a long interval, a subscribing witness may establish the 
fact ; he may write himself, if literate; and if, however, illiterate he may 
have it written by another.” 

As to what has been stated by the Same Author viz. : “Of a ‘reminded’ 
25 witness, the evidence can establish a fac; as far as the eighth year, 
similarly the evidence of a witness who had arrived by chance can establish 
the fact as far as the fifth year ; so of a secret witness, the fact can be 
proved upto the third year, and of the Uiiara witness within one year,” 
that should be understood to have been stated as the contention of the first 
30 position; since the Same Author says later on : “ Nor there has been 

observed any limit of time in regard to witnesses, for men knowing the 
Sslstra declare witness evidence as dependent upon their memory. A 
witness whose intellect, memory, and ears have not been blurred, such a one 
deserves to be admitted as a witness for giving evidence even after (the 
B5 lapse of) a very long time.’’ 

1 Gh. V. 161-152. ' 

2 Gh. II, 3, 6, 9, 10. 3 

4 For Dr. Jolly’s traaslafeioa sea 8. B. E, XXXIII, p. 300, §. 9. 
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By Brhaspati also, vvitaesses ‘not mule’ ^ have been described) 
‘Where anything is spoiled or damaged on the boundary line, even though 
not appointed, the village may undoubtedly (be admitted to) give evidence 
in such a case (15). Where, after a suit has been decided, a fresh trial takes 
place, there the chief Judge, together with the assessors, may be (admitted 5 
as) witnesses, and not in any other case (14). Where the statements of the 
plaintiff and of the defendant have been heard by the King himself, he may 
offer himself as a witness, if there be disagreement between the two (13). 
Where by both the parties, an affair has been placed in trust and 
communicated also, such a one may be known as a witness holding the 10 

secret, as well as a common witness ( 12 ). One who hears the statement 
of the plaintiff and the defendant, who has been deputed as assented 
to by both as a respectable person, is denominated a 

Page 81* messenger witness {Bdia/cah) (8). At the time of a 

partition, gift, or sale, where a member of the family 15 
is appointed by both parties being connected and on good terms with both 
parties and knowing the Dharma, such a one is known as a family 
witness (9).” 

As to what has been stated by the Same Author ^ viz. “ A subsciibing 
witness, one caused to be written, a secret witness, one who has been 20 

reminded, a member of the family, a messenger, a spontaneous witness, an 
indirect witness, a stranger who has accidentally witnessed the deed ; the 
king, the chief Judge, and (the people of) the village ; thus have the 
twelve kinds of witnesses been declared,’’ that has been stated, as in 
reference to other varieties of a subscribmg witness in relation to the name 25 
etc. and the writing of the maker and of the person causing a document to 
be made. “ A witness has been stated to be of eleven kinds, by wise men 
in the S'clstra," so has been stated by Narada ^ in spite of him. 

Here ends ( the chapter on ) the varieties of witnesses. 

Now the kind of Incompetent witnesses- Asaksbibhedalj. 3 q 

There Narada ^ : “The incompetent witnesses have in law books, 
been mentioned by learned men to be of five sorts, viz. (witnesses 
who are incompetent) on account of (a special) text of law, on 
account of depravity, of contradiction, on account of a voluntary 

1 3TfiT-3Ti^?r: Dr. Jolly’s edition p. 300. Nos. 15, 14, 13, 12, 8 and 7. 

3 Gh. VII. 1-2. 3 Gh. I, 149. 4 Ch. I. 167. 
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deposition, or of an intervening death ‘ The meaning is that 
bj reason of a fivefold reason existing for inadmissibility of 
evidence, linked v?ith it, an incompetent witness also has been pointed 
out by the wise men as of five varieties. Hence also the Sahgrahakara ; 

5 “ On account of depravity, or being prohibited by reason of his not being 

appointed on account of uncertainty, by reason of a defect in one organ, 
a witness may be incompetent in five ways : (thus) a thief and the like, 
a S'rotriya and the like, one coming by himself, one with mutually 
contradictory statements, one on the point of death, other than tho se cited, 
10 the fifth, of an intervening death”. The meaning is, on account of 
depravity, a thief etc. is incompetant ; by reason of being specially 
prohibited, a S'rotriya and the like ; by reason of uncertainty, one making 
mutually contradictory statements ; by reason of an organ being 
defective one an intervening death’. Naradaalso^: “Thieves, robbers, 
15 dangerous characters, gamblers, assasins ?, are incompetent witnesses on 
account of depravity (159). Learned Brllhmanas, hermits, aged persons, 
as also those, who have become ascetics, and the like others, these are 
incompetent witnesses on account of a special text of law ; and no special ^ 
reason has been given for this rule (157). A volunteer witness is he, who 
20 without being appointed to be a witness, comes of his own accord to make 
a statement, and is termed an informer ^ in the law books ; he does 
not deserve to be ( admitted as ) a witness (161), Among witnesses who 
have all been summoned by the king for the decision of one cause, if 
their statements differ, they become incompetent witnesses on account of 
25 contradiction (160 ). When a cause is to be heard, and when the claimanc 
in that cause is not in existence, who will give testimony for it ? Thus the 
witness is incompetent on account of intervening death. (162). 'Informer’, 
{SdcU), one who suggests. The meaning of the verse ‘where a cause &c.’ 
is this : In this cause, ‘I have appointed this one as my witness in regard 
30 to this cause, thus what should have been communicated to the son and the 
like by one who was feeling an uncertainty about ( his own life ) himself, 
and in such a cause when no communication had been made, and the 
plaintiff was not in existence, being dead, the evidence of that witness 
which was declared by the plaintiff, the (new) plaintiff, such as the son and 
35 the like, not knowing who would depose in which cause and to what 

1 wsr— srAi ft 2 Gh. 1. 159, 158, 161, 160, 152. 

3 qqspi; — ^Tlie ililaksliara, roads ‘rogiius’ ( soe Coll. p. 842. line 6 ). 

4 See note 5 on n 848. OolleoUons Vol. II. 

■ 5 Dr. Jolly traiislataa “aspy'’. 
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effect, and there being no definiteness, such a witness is incompetent on 
account of the intervening death. Tlie use nf the word plaintiff is 
by an extension to indicate the detendant ; so also Vyasa : ‘ ‘Where tlie 

plaintiff is not in existence, then the witness is one after an intervening 
death ; or where the defendant is dead, there also a similar rule should o 
be appied”. The meaning is that when the plaintiff or the defendant is 
dead, his witness other than the one cited by the dying man is called a 
witness upon an intervening death. “When the plaintiff is dead and 
another is cited after death without being cited by the dying man” vide this 
text of Narada. The use of the word hlying’ is intended as indicative by 10 
an extension also of one in normal health. Hence also Another Smrti : ‘‘l£ 

a point has been communicated even by one who is sick, if it is well posted 
acGordiagto law, even if he be de, ad, in such a case a witness may be admitted 
in the case of six transactions such as an Anvdhita and the rest. Thus, 

moreover, what has been stated in Another Smrti. “In 1 o 

Page 82 the case of a deposit, an Anvdhita, a thing sold, or 
robbed, or given, or delivered on a request, as also in 
the case of a debt repeated by a dying man, one may interrogate a witness 
at the intervening death’"’, that is intended to convey that the testimony 
of one who has been made to hear the point is not wiped off even if the 20 
plaintiff who communicated it be dead ; and net for laying down a rule 
that any witness maybe admitted at times even after an intervening death; 
because a witness after an intervening death is impossible. 

As the capacity of one as a witness who has been made to hear 
the point, is not lost, so also when there is a diversity among witnesses, the 25 
capacity as witnesses of the highest class certainly remains undisturbed also. 

To that effect also Yajnavalkya ^ : “Upon a disagreement, the testimony 
of the majority prevails ; similarly, if the witnesses are equally divided, 
the evidence of the virtuous; if, however the virtuous disagree, the evidence 
of those who are most virtuous should be accepted ( as conclusive )”. 30 

Sangrahakara states its meaning : “ Either by regard to majority, or a dis- 
crimination of the qualities, should a decision be reached when there is a 
disagreement among the Avltnesses; if these are equally balanced, there is 
no finality”. The meaning is, that the incompetency of witnesses upon 
the ground of uncertainty is only when preference to a particular ground is 35 
not given among the two sets. As to what has been stated by Katyayana : “If 
from among the subscribing witnesses who have been declared by the plaintiff. 


1 Book II 78. 
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even onf3 of these is found to ha v/3 deposed differently, all these become 
incompetent witnesses on account of diversity”, there, it should be 
understood that by the word ‘All’ has been declared the incompetency as 
of all witnesses i. e. together with the one who deposed differently, and 
5 . U-Ot of those only ; otherwise there would be a contradiction with the text 
“Upon a, disagreement of the majority” 

Also that there may not occur an incompetency as a witnesss by 
reason of his offering himself voluntarily, and for that a declaration of 
( a person as ) a witness must not be made by any one of whatever relation; 
10 so says the Same Author also ; “Where a person has been declared by a 
man as his witness, another must not examine him (as his witness); in the 
absence of that person, either a deputy or a relation ina.y make him depose.’’ 
The meaning is that either the plaintiff or some one on liis side should 
declare a witness, and not (any) other. Thus, moreover, one declared 
15 by another will be regarded, and would by an incompetent witness- 

In context with this, something else also has been stated by Narada^ : “If 
two persons quarrel with one another, and both have witnesses, the witnesses 
of him shall be lieard wiio has the right^to begin. If the (first) claimant should 
be cast at the trial, his cause proving as the weaker one of the two, then 
20 the witnesses for the defendant in the case should be examined.” In this 
connection an illustration '‘i Where e. g. one man- got a land as donation and 
after occupation, left it and went to another country with his family. It 
was again obtained by another man and occupied also. He also on account 
of agitation in the country etc. went to another country with the family. 
25 Again both after the lapse of a long time, tempted by desire for their share 

i Book il. 78. 2 Ch. I, 1^3, 164. 

3 — •I'r. Jolly traoalates “who was the first to go to the Court.” 

4 Asahaya gives the following illustration ; “A claimant declares, 'this bull 
which you have got is mine. Be was stolen by thieves, who took seven oows 
along with him. If they are found among your property, they may be known 
by a red mark on the forehead, or by their white feet or hy other signs . . . I am 
able to adduce four witnesses who will declare them to be mine'."’ The opponent 
replies, “I’rajapati ( the Creator ) has created many two-legged and four-legged 
beings closely resembling one another. If a superficial likeness is to be considered as 
evidence, I might take another man’s wife into my house, because she has eyebrowsj 
ears, a nose, eyes, a tongue, hand, and feet like my wife. This bull is born and bred 
in my house. I am able to adduce four witnesses from the village in which he is 
being kept 5 their statements will establish the fact that he belongs to me”. In a 
dispute of this sort, the witnesses of him who was the first to bring the suit into the 
court will decide the suit, Gf. Yajn. II. 17, and Vishnu VIII. lO. ( Jolly). 
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o£ maintenance, returned to their (original) home, and approached a Court o£ 
law for the determination of their dispute. There one states on affirmatioit • 

‘This land was donated to me by king Harishchaudra of blessed memory,, 
when he was anointed as a king, and therefore this land is mine alone.’^ 
the affirmation of the other is in this way : ‘True, by Chandra of blessed -3 
memory the land was donated to him ; but, however, it was obtained by 
purchase from him by Harishchaudra and was donated to me ; thus it is 
mine only.’ Witnesses also are available for both. In such a case 
this text^ is stated viz. “of two porsons quarrelling &c.”. 

This is the meaning : The party who was first in the dispute i. e. JQ 
whose side has priority on account of the statement of his claim based on a 
donation at a prior date, his witnesses shall be examined by the assessors 
first, and not the witnesses of the other. These are (regarded) almost 
incompetent witnesses, as they would be deposing to a donation at a later 
date. When, however, it is alleged by the other party that, ‘After obtaining 15 
by purchase it was donated to me, and the like’, the ease of the first claimant 
is cast down, and becomes powerless ; then the witnesses of 'the party 
making a later declaration on affirmation should be examined, and not of 
the party making the first affirmation, as it would be useless to establish 
what has been proved; but on the other hand, these should be ignored as 20 
incompetent witnesses. 

Thus in the Smrtichandrika the kinds of Incompetent Witnesses. 

Page 83* 

Kow the exhibition of Witnesses->*Sakshyudbhmnam. 

There Gautama ^ : “In disputed cases, the truth shall be established lay 
means of witnesses.” The import of this is that after the answer (is filed), 25 
if there be witnesses, these should be pointed out by the plaintiff. These, 
moreover, after they are declared, if they are faulty, then they should be 
condemned. To that effect Brhaspati : ^ “When witnesses are summoned 
by the Plaintiff, if these are faulty, one may expose the faults. A ‘litigant 
trying to cast a blemish on the faultless (witnesses) is liable to incur a fine 30 
of an amount equal to it.” ‘ Equal to it’, i. e. equal to the penalty for a 
faulty witness. Those causes, such as hatred etc. on account of which 
incompetency as' witnesses has been stated, these are the faults of-a witness.' 

The meaning is that these if they lie concealed in the witnesses cited 'by the 
plaintiff, then these should be exposed by the defendant. 35 

i Of Narada. GA. 1. 163 ( see above p. 162. ) 2 Dh. ft. Ch TTTt ' i 

8 See Gh. Vil. 24. 

SO 
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If, howevei’, they are obvious, then these should be declared by the 
assessors themselves. To that effect also Katyayaoa : “The defects in the 
(maaner of) proof, whenever they exist shonld be ^declared by a disputant ; 
• but the concealed defects must be made public at the time by the members 
S of the Court, by a reference to the S'dslra’. ‘In the proof’, i. e. in what 
is adduced as proof; “at the time’’, i. e. at the time of the decision. 

To that effect Brhaspati: “ After the witnesses have given their 
evidence and a decision has been given, if one starts a dispute again, the king 
should consider it”. ‘Have given evidence’, i. e. by those witnesses cited by 
the plaintiff. The meaning is that when the decision had been 

declared by the members of the court upon the evidence of witnesses 
who are ‘devoid of obvious faults’. The use of the word, ‘had 
been declared’ is intended to demonstrate that after the decision^ 
is not the time (proper) for the faults to be' pointed out. Hence also 
15 Katyayana: “ Whatever faults there may be in the documents, as ‘well as 
the faults in the witnesses, as have been stated in the Smrtis, must be 
declared at the time of the trial; after a statement has been made, one must 
not allege faults in the deponents”. 

For one pointing out a fault after a statement had been made, the 
20 Same Author states a penalty : “ After a witness has made his statement in 
regard to the matter ioLissue, if one attempts to find fault with witnesses 
not challenged before, and also does not state the reason for so doing, he 
shall be mulcted in the first amercement”. 

One must not chargd him as false or as wanting in the qualities (such 
25 as) of a householder etc.; as says the Same Author : “One must not challenge 
the evidence by untrue allegations ; he may, however, challenge with faults 
only ; if the accusation be false, he shall be punished, and shall lose the claim 
also.’' He should challenge with faults only, and not on the ground of an 
absence of merit; the import is that such a charge cannot destroy the 
gQ reliability oioral evidence. , 

Hence also, in cases of urgency^ the testimony of a witness other than 
of those prohibited has been stated to be admissible although he is not 
possessed of the qualities. Therefore, it should be understood that in cases 
regarding debts etc., pot picrely by the allegation of the absence of qualities, 
gg are, the cited witnesses .to be declared incompetent, but on the other hand, 
by alleging the existence of circumstances such as slavery etc. which are 
the’’ .causes of exclusion. In cases of a Sdhasa or the like, not by that 
even ; but on the other hand, by the allegation of faults, such as ignorance, 
want of veracity, and the like faults only ; thus it should be construed. 



How to be exposed? 


155 


Hence also, the incompetency of a witness by the expositioti of the 
faults has been stated by Vyasa also : “ The faults of witnesses should he 

openly declared in the court by the (ipfendant, by putting these all in 
writing on a parchment ; and a replication to these should be caused to be 
made ; upon an admission (of these), they do not deserve to give evidence 5 
at any time ; if otherwise, these should be establisT^eH by the defendant by 
means of proof.” ‘ Admission,’ i. e. admission of the fault ; ‘by means of 
proof,’ i. e. the implication is, other than witness evidence. For, to that 
effect, the Same Author : “ The fault alleged against the first (set of) wit- 

nesses if (allowed) to be established by other witnesses, there would be the 10 
fault of unsettledness, owing to the possibility of these also to be challenged, 
by means of others.” Thus the demonstration of a defect (in a witness) 
must not be (allowed to be) made in regard to a defect which is jobvious, 
as it would be profitless. But, on the other hand, such assignation,/ sol , a 
fault should be made by the members of the Court alone ; so says theiSanje 15 
Author : “ That which is well known to the members 

Page 84* of the Court, or that which is well established iu 'the 
world either, such fault in the witnesses may be 
admitted by regard to the description of the defect, as it is not likely to be 
proved (by evidence).” ‘ May be admitted,’ t. e. by the judges ; ‘ not 20' 
likely to be proved,’ t. e. by the defendant; for here on account of the we|). 
known character of the faults which have been alleged, their exclusion 1 ? 
established (by itself). 

Where, however, an allegation is made of a defect, ( which is ) not 
well known, there, if that is not proved ( by evidence ), the Same Author 
states a penalty “ If the defendant do not clearly establish (the defeat), 
he should be made to pay a penalty; the witnesses against whom, the fault 
is proved, should be excluded, as from them the privileges of the witaeSsea 
have been refuted.” ‘ Clearly,’ i. e. in such a manner as not establishing 
the fault of the witnesses ; the import is that the witnesses against whom 
the fault has been established should be dropped, but not punished. 

After the witnesses have been dropped, if the plaintiff does not 
contemplate other proof, then he is (regarded as) defeated, and should be 
punished ; so says the Same Author ; “ When defeated, he should be 

compelled to pay (the amount in dispute) together with a penalty”. If 35 
the plaintiff does not contemplate another proof in accordance with the 
procedure stated in the S'ds(ras when placed before the witnesses and the 
members of the court; ‘dgesugc contemplate,’ *.e. (resorting to) another rpode 
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o£ proof. The import is that if, however, he intends (to prove), then in the 
ai^senee^f human proof, success may fie reached by resort to divine proof 
eyen. To that effect Brhaspati ‘ ‘‘When a fault is alleged against a witness, 
feaPwife^Baes firsticited should be ( got declared as ) cleared ; after the- 
S Witnesses are »{!lMB?ed, thereafter ^yith them one should try the cause.” 
‘With them’ i.e. with evidence of ) the cleared witnesses. By this it 

comes to be stated that dispute about the defects in the proof should be 

decided during the course of the original trial, and not at a time subsequent 
to the first suit, like as a decision and a fresh trial, as a decision about a 
pQ dispute regarding defects in the proof, must be given in the same suit, as 
it is dependent upon the first trial, as also there is no different result, and 
also as there is no different proceeding. For the Same Author^ says: “A 
party Kvhose document or witnesses are impeached in a dispute, his cause 
wfil n.<^ succeed, so long as he does not remove the objections,” Vyasa 
alsoi “So long as a dispute regarding all the witnesses arising in the course 
(of the trial) does not reach a decision, till that time one should drop 
the. (evidence) first (adduced). In regard to the establishing of the defects 
of a witness whether by the defendant or by the plaintiff, there is no need 
of an accusation against the witness ; for in that case, there would be a 
' 5o, separate trial.” Therefore, it has been established that the decision about the 
defects, in the proof must he made in the course of the original suit only. 

Thus in the Smrtichandrika the Setting up of Witnesses. 

The Testing of Witnesses — ^Sakshipariksha. 

^ , There Katyayana : “ The king having asked for evidence, should 
25 deliberate over it according to the principles of justice ; the documents, 
according to the customary rules about documents, and the witnesses in 
nfecord^mce with the usage about the evidence of witnesses.” ‘ By the 
customary rules about witness evidence,’ ?. e. by all the characteristics of 
witnesses. Here Brhaspati ^ : “Witnesses, who may be examined, as also 
30 those basest of mankind who must be excluded, I shall now mention these 
as stated in the There, presently, Restates^ those Vho should 

be examined : ‘‘ These witnesses should be those who are always engaged 
in observing^the performances prescribed in- the 8'ruiis and the ' SmrHs, 
absoluitely- free from the feelings of covetousness and hatred, of 
35 respectable parentage, irreproachable, and zealous in performing austerities, 
practising liberality, and exhibiting sympathy (with all living creatures).” 


I Oh. yil. 26, 


3 Oh. VH, 27, 


3 Oh. VII. 28. 
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Likewise, the Same Author '*■ states these who should 

Page- 85* be excluded : “The mother’s father, the father’s 
brother also, the wife’s brother, and the maternal 
uncle, the brother, a friend, the son-in-law, are inadmissible (as) witnesses 
in all (kinds of) dispute. Also persons addicted to adultery, or to drinking, 5 
gamesters ( rogues ), persons declared unfit ^ before, the insane, the 
suffering, violent persons, and unbelievers, cannot act as witnesses”, 

Moreover, this statement of proper and improper witnesses is intended 
to exhibit the admissible and inadmissible witnesses as stated by Manu» 
Narada and others ; hence also has it been stated that ‘as mentioned in the 10 
Sistras’. Likewise, the Same Author states that witnesses may also be tested 
from their voice etc* : Those who often appear should be examined 

having regard to their voice, colour, Mie internal working, and the like”. 
Among these, those who are free from any temperamental bias should be 
eligible as real witnesses ; those, moreover, who are affected by any 15 
temperamental bias should be known to be false witnesses- 

HencB_also Manu ‘‘Of the infants, aged men, and diseased persons, 
speaking falsely, the judge should consider their evidence untrustworthy, 
likewise of persona with disordered minds”. ‘With disordered minds’, {. e. 
unsteady. Vi;hnu ^ also; “By his altered looks, by his countenance chang- 20 
ing colour, and by his random and irrelevant talk, one may know ( him to 
be) a false witness". Narada ^ also : “One, however, who, feeling * 
conscious of his own guilt, looks as if he was not well, moves from (one ) 
place to (another ) place, and runs after every one (193); who walks 
irresolutely and without reason, and draws repeated sighs ; who scratches 25 
the ground with his feet, and who shakes his arms and clothes ( 194 ). 
Whose countenance changes colour, whose forehead sweats, whose lips 
become dry, and who looks above and about him ( 195 ). Who, as if he is 
in a hurry, unasked, talks too much, such a person should be recognised as 
a false witness, and the king should punish that sinful man severely”. 3 Q 
YajSavalkya^ also : ‘‘One who shifts from one place to another place, licks his 
lips, whose forehead perspires, whose countenance also changes colour (13), 
who has a stammering and incoherent speech, talks inconsistently and 

1 Qh. VII. 29-30. 

2 Another reading is “persons who calumniate everybody". (Jolly). 

3 Ch. VIIL 71. 4 Gh. VIII, 18. S, B. E. Vol. VII. p. 60.’ 

5 Ch. I. 193-196. 

6 3^fS|r?|5rqrcI — another reading, is ‘weighed down by the 

consciousness of his own guilt'. 7 Book II. 13-16, 
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too much, who does not respond to the speech or gaze o£ others, and who, 
moreover, bites his lips (14) ; who exhibits by his own movements a 
perturbation of the mind, speech, body, and action, is declared to be 
defective and unfit to be a complainant or a witnesses (15)”. 

Thus if witnesses appear who are free from the defective signs, and 
also are endowed with the qualities for a (proper) witness, then one should 
come to a decision, with ( the help of ) th^se : and if they are otherwise, 
then by other means of proof. 

Thus ends the Testing o{ Witnesses. 

10 Now the Law as to charging the witnesses. — Sakshyanuyojanavidhih. 
There Manu ^ : “In the court room, in the presence of the plaintiff and 
the defendant, the Chief Judge should charge all the witnesses in the 
following manner, after kindly exhorting them”. The meaning is that, 
according to the procedure hereafter to be stated, one should charge all the 
15 witnesses i, e, should make them prepared for stating facts. 

He^ states the same procedure : “What you know to have been 
mutually transacted in this matter between these two^men, before us declare all 
that in accordance with the truth; for you are witnesses in this cause (80). 
Evidence in accordance with what has actually been seen or heard, is 
20 admissible: a witness who speaks the truth .in those (cases), neither loses 
spiritual merit, nor wealth (74). A witness who speaks the truth in his 
evidence, gains (after death) the more excellent regions (of bliss), and 
here (below) unsurpassable fame ; such testimony is respected by Brahman 
(himself) (81). Or (as) a Br&hmana is among men, or the Sun antiong the 
25 luminous, or the head among all the organs, so truth is the best of all 

Dharmas (82). By truthfulness is a witness purified ; 

Page 86* through truthfulness the religious merit increases : 

truth must, therefore, be spoken by witnesses of all the 
varnas (83). The man Avho, while giving evidence, a learned husbandman 
30 does not feel any doubt, Gods do not regard any other man in this Avorld 
as superior to him”. ‘Or a BrS,hmana’ ue. like a Brflhmana; similarly in 
the expression, ‘or the head’, the word ‘or’ (wd) should be taken as indicative 
of the standard of comparison. The meaning of the last verse is that the 
witness, while he is giving evidence, a learned witness does not entertain 
35 any doubt (about him ), the gods do not regard any other man in this 
world as superior to him. 


1 :<;b.vm.79, 


2 Ch. Vm. 80, 74, 81-83, 98, 
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Narada ^ also : “Truth is the greatest gift, truth is the highest 
austerity, truth is the highest duty for the people; so says the ^ruti (214). 

The Gods are collecting truth, while men have been stated to be collecting 
falsehood. In this very world does one obtain divine eminence, whose 
mind is permanently fixed in truth (215). There is no higher virtue than 5 
veracity, nor a heavier crime than falsehood. In regard to his duty as a 
witness, therefore, one must speak the truth alone (226)”. 

VySsa also •• “For those appointed to give evidence, the divinities 
await in heaven^ and his ancestors also lie suspended out of fear lest he 
may state a falsehood. By truthful statements, they go high up; otherwise, 10 
however, they go down; therefore, truth should be stated by you in the 
presence of the members of the Court”. 

Manu ^ also : “He who gives false evidence is bound fast by 
Varuna’a fetters helpless for one hundred births ; therefore, a, witness 
should speak the truth (82). The soul itself is the witness of the soul, 15 
and the soul is the ultimate God of the soul; despise not thine own 
soul, the supreme witness of men (84). The sinners, indeed, think in their 
minds ‘no one whatever sees us’ ; but the gods thoroughly observe them, 
as also the inner men in them (85). The sky, the earth, the waters, the 
heart, the Moon, the Sun, the fire, Yama, and the wind, the night, go 
the twilights, justice also, know the conduct of all corporal beings ( 86 )” 

‘A hundred births’ i. c. as long as a hundred (of) births, 

Narada also : “Kubera, the Sun, Varuna, Sakra, V aivasvata and the 
rest, as also the guardian deities of the world, observe perpetually with 
divine vision”. The import is that therefore deception is not easy, Utathya 25 
also '• ‘'That witness who gives false evidence in this world, undoubtedly he 
certainly carries the seven generations on both ( sides ) to the lowest place. 
Whatever sin lies accumulated for seven births in the body, one who gives 
false testimony takes all that in entirety”. Brhaipati also : “A false member 
of the Court, and a false witness, and a Br&hmicide are stated to be equal 30 
(in sinfulness); a foeticide, and also a robber are not declared to be more 
sinful than these”. Manu ^ also j “A witness who deposes in an assembly 
of the Aryas anything else than what he had seen or heard, falls headlong 
into hell after deathj and also loses heaven.” Vasishtha ^ also ; “ If 

thereafter, he speaks falsehood, he goes, when dead, to hell with impurity 35 
all around to ^t ;*" and thereafter he goes into the lower species”. 

The meaning is, that he goes to a hell which is full of impurity to eat. 

1 Ch. I.2U-215~ 2 Ch. VlII. 83 ; 84-86. 3 Oh, VIII. 76. 4 DhTs. App. 4. 
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KStyayana also : "With his neck tightened round in the death noose, 
intensely sufEering from the hammering of the mace, the servants of Yama; 
being enraged, carry him to a place full of thorns. Being tormented by the 
strokes of the multitude of sword blades, and the close embrace of the 
5 silk cotton tree, he goes to the terrible river overflowing with pus and 
blood.” ‘With his neck tightened in the death noose’ z'.e. with his nec^ 
tied round by black iron chains. 

- Page 87* 

Narada ^ also : “And in the hells the fierce attendants of Yama, 
endowed with great strength, will cut off thy tongue and strike constantly 
10 thee with swords (^17) j and having thrust you upon a pike while you are 
hopelessly wailing, they will lift you up and fling you head downwards 
into the lake of fire (218). Oppressed by the torture of the iron mechanisms 
and the like, and by hunger and thirst likewise, he is thrown out into a 
terrible hell causing intense suffering”. 

15 Usana also : “With the mouths dripping on account of an iron vulture 
being thrust into their mouths and eyes, they fall in-the densely dark hell 
bewildered by their sins”. Pitamaha also : “Rendered unconscious on 
account of the cutting off of the tongue by the red hot prong at the end of 
the staff, the attendants compel him to fall into the most terrible hell”. 

20 Vyasaalso ; “Witnesses whogivefalseevidence are fastened by the chains 
of Yaruna,and stay for sixty thousand years in hell continuously; of these, 
upon the completion of a hundred years, one chain is released; and in course 
of time, after he is freed from the fetter, (he) is born in the lower species” » 

Narada also; “For one would a false witness stay in the 

25 Avichi hell, as also those who deprive others of their wealth, and the kings 
who are irreligious, after having experienced for a long time the bell pangs 
under intense sufferings, go in this world into the lower .species such as 
vulture, crow, and the like’’. 

Vasistha ^ also : “For ten years, a hog ; a hundred years, a donkey,; 
30 and a dog for twelve years, and a vulture for twenty years ; in the 
species of worms, insects, gnats, for twenty years; while a-deer, for ten 
years; and thereafter he is born a human being. Of the human form which 
he gets, such a one becomes mute, and blind also ; while poverty will be 
his for births and births again and again”. 

T~0h. 1. 217’ ' " ” 

2 — A day of Bratoa or 1000 yvgas, being a period of 432 tnillion years ol 

mortals and measuring the duration of the world. ( Apte ) 

S App. Verses 5-7. 
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Vyasa also : “Afteinvards is he born a human being entirely abandoned 
by his kindred, lame, blind, deaf-mute, a leper, naked, and oppressed by. 
thirst; (always) hungry, he begs at the house of his enemy along with his 
wife ; having realised the evil effects of a falsehood, and appreciated thei 
virtues of truth, it is always beneficial in this and in the next world; there- 5 
fore one should speak the truth ( when giving evidence ) as a avitness.” 

The warning should be given in this manner and this only, and not 
with those compiled by other men ; since says Narada ^ : “By ancient 
sacred texts, extolling the excellence of truth, and denouncing the sinfulness 
of falsehood, he shall even inspire them with fear'’. The meaning is, that 1() 
the witnesses should he inspired by texts of the Jishis, containing comments 
in the form of statements of facts accompanied by a praise of these, and 
by^ means of texts prohibiting false statements, closely connected with the 
unavoidable results of sin, and make it even terrible-looking' (for them) • 

Thus in the Smrlichandrika the Law regarding Charging the Witnesses, 15 


Now the Law as to Putting the Questions to witness : Sakshyaprasnavidhil}. 

There Manu ^ : “In the presence of the Gods and the Brabinanas, 
either facing the North or with their faces towards the East, in the forenoon, 
./.being purified, one should ask the pure twice-born to give true eviSeiicer ’' 

PagTsF' - 20 

The word ‘twice-born’ is indicative, by implication, of persons 
appearing as witnesses, as will appear from the adjectives used. Hence also 
Narada : ^ ‘‘After having summoned the witnesses of tried integrity and 
conversant with the circumstances of the case, and having bound them.^''’ 
firmly by an oath, he should 'examine them each separatrix-” The meaning ^5 
is that by means of terror-inspiring oaths, having brought them over 
to be bound to truthfulness, should examine each. 

These oaths also have been pointed out by him ^ : “He should ask- a 
Vipra to swear by the truth, a Kshatriya by his conveyance and weapons, a 
Vaisya by the cow, grains, and gold, and a SMra by all sorts of these sins.” 30 
The meaning is that by pointing out (the possibility of) the destruction of 
truth and the like desired objects, the Yipra and the like, and by 
pointing out the evil effects hereafter to be stated, the Sndras. 

1 I O11.2U0, ? Oh. VIII. 87, 8Ch,I. 108. , 4 Oh, I. 199 

5 — lit. (juesbiou ‘>affirmatiou” expresses the full coimotation of the -word v(sg 

jin its present baok ground. ■''Exftmiaation after affirmation”, 

81 ■ ' 
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111 regard to the affirmation, however, a special rule has been stated by 
Manu ^ : ‘Speak’, thus he should ask a Br&hinana ; ‘speak the truthh 
a Kshatriya.” In this manner, moreover, the question should be 
understood to indicate that ‘if you speak falsely, your ( merit arising 
5 from) truth will perish.’ In the case of the question to a Vaisya, 
however, there being no particular (form) stated in the Smrtis, he 
should be warned and restrained by an oath thus : ‘If you speak falsely 
you will be deprived of your kine, grain, and gold’. 

In regard to the SMra, however, the method of affirmation has 
10 been set out at details by Manu ^ thus : “Whatever places are assigned 
by the sages to the slayer of a Brtihmana, to the murderer of women 
and children, to him who betrays a friend, and to an ungrateful 
man, those shall be thy portion if thou speakest falsely (89). The 
reward of all meritoidous deeds which thou, 0 good man, hast done 
15 since thy birth, shall become the share of the dogs, if in thy speech 
thou departest from the truth (90). If thou thinkest, 0 friend of 
virtue, with respect to thyself, ‘I am alone’, know that the Sage who 
witnesses all virtuous acts ever resides in the heart (91). If thou art not 
at variance with that divine Yama» the son of Vivasvat, who dwells in 
20 thy heart, thou needest neither visit the Granges, nor ( the land of ) the 
Kurus (92)- Naked and shorn, tormented with hunger and thirst, and 
deprived of sight, shall the man who gives false evidence go with a 
potsherd to beg food at the door of his enemy (93). Headlong, in utter 
darkness, shall the sinful man tumble into hell, who being interrogated in 
25 a judicial inquiry, answers when quesioned, falsely (94). That man who in 
■a Court of justice, gives an untrue account of a transaction, or asserts a fact 
of which he was not'au eye-witness, resembles'a blind man who swallows 
fish with the bones (95). Learn now, 0 friend, from, an enumeration in 
due order, how many relatives he destroys who gives false evidence in 
,30 several particular cases (97). He kills five by a false testimony regarding 
small cattle ; he kills ten by false testimony regarding kine ; he kills 
hundred by false evidence concerning horses, and thousand by false 
evidence concerning men (98). By speaking falsely in a cause regarding 
gold, he kills the born and the unborn ; by a false evidence concerning 
35 land, he kills everything. Beware, therefore, of false evidence concerning 
land (99). They declare false evidence coucerniug water, concerning sexual 
enjoyment with women-, and concerning all gems produced in water, or 


1 Ch.Ym. 88. 


2 Ch. VUI. 89-9f) aud 97-101. 
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consisting of stones to be equall}’ wicked as a liar concerning land (LOO). 
Marking well all the evils which are the results of false testimony, declare 
thou openly everything as thou hast heard oi’ seen^’ (101). ‘Kuru,’ 

/• 6. the land called Kuru. ‘Openly’, i. e. with a pure heart. 

Here, soine hold that the three verses beginning with ‘Naked and ^ 
shorn etc.’ should be taken out and included in the rules regarding the 
charging of a witness, and that otherwise there would be a difficulty in 
arranging the connection ; in that case it should be understood that 
after the expression ‘Thou needest not visit the Kurus’ &c., the verse 
commencing with ‘How may relatives etc’, should be recited. 10 

This rule regarding the affirmation of a Shdra should also be used 
in regard to the twice-born who carry on a lower mode of life (even) 
in times of non-distress, as it is not possible to restrain them by light 
affirmation. Therefore also says Manu ^ : “Br&braanas who tend cattle, who 
trade, who are mechanics, actors, or singers, meniaf servants, or usurers? 15 
one should treat these like Shdras. Those who have fallen off from their 
proper duties, who subsist upon the food of others, and still aspire to have 
the status of the twice-born, one should treat them also as Ishdras.” By 
saying ‘aspire to have the status of the twice-born’ the author points out 
that the mode of affirmation should be not like that of the twice-born, as 20 
e. g. in the case of Ambashthas etc,, but like that of a Sudra- 

Thus ends the law as to the Affirmation of witnesses. 

Page 89 * 

‘Tk, Now the law as to the Recording of witness evidence — Sankhyawiidavidhilii. 

There Katyayana : “Witnesses should give their evidence while ^ 
inside the Court premises, and not anywhere else. This rule is * 25 
applicable to all witness evidence otherwise than in regard to 
immovable property”. ‘Otherwise’, i. e. than at the immovable 
property ; for, to that effect says the Same author; “Depositions should 
be taken down near the subject matter in dispute, and in some cases 
even in places other than these two ; this is the rule in regard to disputes ,80 
about quadrupeds, and also immovables also.” ‘ Of these two,’ 
i. e., at the aforesaid two places ; the meaning is that ‘ even without these 
two places ’ ; ‘on occasions’, i. e. in disputes about murder may be given. 


1 Oh. VIII. 102. 
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To that effect, the Same author : “IE it be a trial regarding the 
destriidtion oE living beings, witness evidence may be taken near the 
dead body ; but in its absence, oE any mark ; but when it is otherwise, the 
witness should not be made to depose at all’’. ‘Of the mark’, such as o£ 

5 a horn &c. 

Vasishtha states the mode of recording witness evidence; “Sitting on 
the ground with his face turned toward.s the East, and duly affirmed by 
oaths appropriate to him, touching gold, cow dung, and the darblia grass, 
one should speak the truth.” Brhaspali ^ also: “After keeping off the shoes 
to and the upper garment, he should raise up his right hand, and after 
having taken up gold, cow-dung, and the darbha grass, he should speak 
the truth.” ‘Raise the right hand’, i. e. the meaning is, that he should 
place his covering cloth in a position like the sacred thread, to the right 
direction. 

Is ‘He should speak the truth’, to this Manu^ states an exception 

on some occasions •• “ Whenever the death of a Shdra, of a Vaisya, of a 
Kshatriya, oi' of a Br&hmaua, would be caused by a statement (of the truth), 
a falsehood maybe deposed to ; for indeed that is preferable to death.” 
Brhaspati also : “Where a Br3.hmaija has been guilty of a first offence, or 
20 has been oppressed by adversity, or is about to be killed by warriors or the 
like, one may give him protection even by speaking a falsehood.” Here, 
by the use of the word “api” ‘even’, it appears that it is intended to indicate 
that by speaking untruth, some sin is incurred. Hence ako Yajnavalkya ^ 
states a penance : “Where one of the four orders are likely to suffer CEipital 
25 punishment, there the witness may speak an untruth ; for purification 
from that sin, a special oblation of rice known as the Sdrasvaia should be 
presented by the twice-born.” Manu ^ also : “Such witnesses must offer 
SEtrasvata oblations of boiled rice which are sacred to the Goddess of speech, 
performing the best penance in order to expiate for the guilt of falsehood. Or 
30 such witness may offer in accordance with the rules, clarified butter in fire 
reciting the Kiishmiindi Rks, or a Rk sacred to Varuna. viz. Udityam &C' 
or with three Rks addressed to the water deity”. Vishnu® also : “For the 
purification, of that, the twice-born should offer oblations into the fire with 
the M^hmELncIi Rks. A Sfidra, morever, should offer a mouthful for 
35 u day to ten cows.” 


1 CKYU. 23. 

4 Ck. VIII. 105-106, 


2 Qh. VIII. 104. 
b Ch. VII. 16, 17. 


3 Book II. 83. 
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As for what has been stated by Gautama h viz. : “No sin is inenrred 
by giving false evidence in case his life depends thereon”; as also what 
has been stated by Vyasa ^ : “ What is said in jest, does no harm ; or to 

women always, or at the time of a marriage, or when life is in danger, or 
when the entire property is being robbed ; falsehoods on these five ^ 
occasions are sinless." ; of these two texts the meaning is this : The 
aggravated character of offences stated in the texts commencing with 
particularly ill regard to ‘the witness etc’., that does not apply here; 
otherwise it does apply. 

Page 90*^ 

To that effect is Gautama ^ : “Witnesses shall not speak otherwise iO 

than when together, nor when they are not asked ; and if when asked 
they do not depose, they will be guilty of a crime.” By the use of the 
word, ‘and’, Cha^ it appears that an addition is implied, viz. ‘if they speak 
falsely’, as has been stated by the commentator. The prohibition as regards 
speaking outside the company has application only where witnesses 15 
are cited collectively, and not always. Since says Vasishtha* : “What has * p, 
been seen by persons collectively, should certainly be deposed to in the 
same manner. Where an affair has been transacted separately, that may 
be deposed to separately by each. Also, where a matter has been known 
by the witnesses at different periods, in such a case each one should be 20 
separately examined ; the law has thus been proclaimed." 

Here ends the Rule as regards the Testimony of witnesses. 


Now some texts regarding the deposition of the witnesses. 

IS/v There Katyayana : “Whatever has been stated naturally by the 
t witnesses, should be accepted as made, free from any blemish ; when once 25 
witnesses have deposed, they should not be questioned again and again by 
the King.” Manu^ : “What witnesses declare quite naturally, that must 
be received at trials. ISince what they speak differently is worthless for 
the ends of justice.” 

1 Dh. S. Oh, X[Il. 24. 

2 Maliabharata, S^ntl Parva (XIII). Oh, 16, S. 30. Kama Parva Oh, 72, 34 
AdiParva Ch. 76, 24. 

3 Qh. Sin. 6-6. 

.6 Ch. Vni. 78. 
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Narada'^ also explains the meaning of ‘worthless’ ; ‘‘Where in regard 
to causes which have heeu iiulicaterl, witnesses have arrived for giving 
testimony, and a witness does not make a consistent statement with 
reference to the question under notice, ins testimony is as good as 
5 ungiven.’’ ‘Upon having arrived for giving testimony’ i. e., at the time of 
giving testimony; ‘a consistent statement’ i. e., in accordance with the state- 
ment; in short, what he was asked. By this it has come to be stated that 
a statement which supports anything unasked is useless. To that effect 
the Same Author ^ says : “Where witnesses depose as to a sum which is 
10 too low or too high, that also should be known to be no evidence ; this 
is the rule as to witnesses.” ‘Where’ i. e. in regard to disputes of almost 
permanent^ character such as relating to debts etc. To that effect is 
Katyayana : ‘‘In ^disputes about recovery of debts and the like, which are 
of a perinauent character, if witnesses depose to more, or less, than the 
15 amount declared, the clainr does not become established.” 

If the testimony of witnesses which is invoked as a means of 
establishing the matter under affirmation be less or more, then it is certainly 
liable to create suspicion; the meaning is, that it will not be accepted as proof 
(even) fora portion of the point affirmed. From this text itself it should 
20 be understood that if the depositions of witnesses who are called in support 
of a portion of the matter under affirmation fall below or exceed the point, 
they would be equally regarded as non-evidence ; as it has been generally 
stated that the point at issue does not become established. 

In regard, however, to matter’s which are of an impermanent character, 
25 the point at issue certainly becomes established ; so says the Same 
Author : “Even when witnesses depose to a portion only of the matter to 
be established in charges of adultery, heinous offence, theft, the whole of 
the matter that is alleged may be held to be proved.” As for what has 
been observed by the Same Author : “Where, however, the testimony of 
3 Q witnesses happens to be less or more, in such a case it should be omitted ; 
there the witness shall not be punished ; but if a witness does not depose, he 
incurs a penalty”, that has a reference to matters of a permanent chai’acter. 

Thus if the depositions of witnesses are inconsistent in regard to 
a portion set out in the dispute, then that also is useless ; so says the Same 
35 Author: “Where the testimony of a witness is inconsistent with the region, 
the period, the amount, its quantity, form, kind, and the age, such 
depositions, the learned regard as not given.” 

1 Ch. L 232. L 23I 

3 Compare “Long Oauses” of the modern nomenclature. 



In luJiich cases uitness testimony should be exact ? 


167 


Narada ^ also : ‘‘If tlie witness evidence diffei's mutually as to place, 
time, age, matter, quantity, share, and species, such testimoxiy is 
worthless likewise.” 

Page 91* 

Thus it should be construed, that in matters of a permanent character, 
such as the recovery of debts etc., the witness testimony which is neither 5 
less nor more, and is in support of the point at issue, is good evidence, 
and not any other. Hence also Vyasa : “If what is deposed to is not 
proportionately less as regards time, form, age, amount, and the specie} 
then the point at issue may be regarded as established.” Brhaspati ^ also : 
“Where the point under affirmation has been entirely corroborated by 10 
witnesses, that party shall be declared to be successful ; but if otherwise, 
the point at issue would not be regarded as concluded.” ‘Corroborated’ 
i. e. as correct. 

To that elfect also Yajnavalkya ^ ; “ The party whose witnesses 

depose to the truth and ( the allegations in ) the plaint, slxall become 1 ,5 
successful ; (and) the one whose witnesses speak falsehood, sure will be his 
defeat.” The meaning is that the disputant, i e., either the plaintiff or 
the defendent, all of whose witnesses depose truly in support of the 
matter affirmed by him. 

The one, however, some of whose witnesses depose truly, and go 
the others falsely, for such a one states Manu ^ : “On a conflict; 
among the witnesses, the King shall accept (as good) the evidence of 
the majority ; if the witnesses are equal in number, that of those who are 
distinguished by good qualities ; in case of a difference as to qualities, the 
best among the twice-born.” Narada^also: “ Where there is a conflict 25 
among the witnesses, the statements of the majority are decisive ; when 
the number is equal, those who are pure should be accepted ; and if the 
number of these be equal, the evidence of those who have stronger 
memory. Where, however, an equal number of witnesses possessed of a 
good memory is found on both sides to a dispute, in such a case on SO 
account of the settled nature of the law of evidence, the entire testimony 
should be turned down.” The use of the word ‘ pure ’ is indicative, by 
implication, of those who are possessed of the qualities of a householder’s 
order, and the like. Hence also Yajnavalkya ® : “ In the case of a 
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disagL'eement, the teatitnony of the majority prevails ; similarly, if the 
■witnesses are equally divided, the evidence of the virtuous; if, however, the 
virtuous disagree, the evidence of those who are most virtuous should be 
accepted.” In this connection Brhaspati : “ When there is a doubt as 

5 regards a document or the testimony of witnesses, and an inference is also 
of a doubtful conclusion, in such a case, the ordeal is the determinant.’ 

Thus in the Smdichandrika texts on the testimony of witnesses. 

' Now some Other texts relating to witnesses. 

There Yajuavalkya ^ ; “ One who does not (offer to) give evidence as 
10 a witness though ]30sitively knowing (the facts of the case), that basest of 
human beings is equal to a false witness in point of sins and (liability to) 
punishment.” The meaning is, that the man who though having 
knowledge in fact of the point in dispute, (yet) through wickedness, does not 
agree to give evidence, such a one is to be regarded as sinful, equally with 
15 a false witness and punishable too. Narada ^ also : “ After having 

previously communicated to others, one who refuses to give evidence, such 
a one deserves to be heavily punished; for indeed, he is more criminal than 
a false witness even.” The meaning is that, one who when first having 
agreed to be a witness, afterwards when cited, says at the time fixed for 
20 the appearance of the witnesses, that he would not be a witness, such a one 
should be heavily punished. Brhaspati ^ also '• “ If a witness who, 

when summoned, not being ill does not make his appearance, such a 
One should be made to pay the debt and a fine, after the lapse of three 
fortnights.” Vasishtha also : “ A person who was never cited as a witness, 
25 nor summoned, nor asked, or one who declares a fact to be untrue, such 
basest of mankind should be punished.” Katyayana also : “If deposing 
everything even when not asked, or not replying to what they are asked, 
the witnesses should be placed under arrest, censured, and punished 
according to law- In the case of abuse, and in the 
;i() Page 92" case of deceit, they should be made to pay 

three hundred as the penalty ; in disputes regarding 
debts etc. they should be punished with the amount, as well as be 
made to pay the debt,” ‘ Amount’ e. the amount of the penalty. By 
35 the use of the pronoun ‘ these,’ are contemplated only those who do not 
give a reply to a question, as these are immediately in the context. Hence 
also the Same Author says : “ If a person, who has witnessed a transaction , 
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does not give evidence as a ^vitiiess, lie shall bear an equal amount of 
penalty and (also) the amount of the debt ; in disputes other than these 
he deserves the penalty of three hundred.” 

‘ Other than these ’ e. other than those relating to debts etc. To 

that effect Manu ^ : “ If a man who, without being ill, does not give 5 

evidence in cases of loans and the like within three fortnights, he shall 

become responsible for the entire debt, and pay a tenth part of the whole 
(as a fine).” ‘ Without being ill ’ i. e. is well ; ‘ that debt ’ i. e. the sub- 
ject matter of the dispute which was t© be proved by the witness. ‘The 
whole of it’ V. e. together with interest. ‘Shall pay’ i. e. will be compelled lO 

to pay. Moreover Yajnavalkya ^ also : “ A person, how'ever, not giving 

evidence should be made to pay before the King the entire debt with 
the addition of a tenth part as a charge thereto, on the forty-sixth day.” 

By the expression ‘addition of tenth’ is expressed a xVfh portion. Such 
an amount, moreover, should be recovered by the King as a penalty; it has 1'5 
been so explained by the commentators. 

Here the import of the former text being that nothing should be paid 
by the debtor, and frhat that amount itself which is to be paid, a witness 
not giving evidence should be compelled to pay, if follows as of course 
that the amount paid by a witness himself not giving evidence should not 20 
be recovered from the debtor, as it had to be paid by him owing to his own 
fault. From the expression ‘ on the 46 th day,’ it appears that if he 
speaks before that period, he should not be compelled to pay. 

Hence also Kalyayana : “ When witnesses are not properly in posses- 

sion of facts, time should be given to them ; where the witness evidence 25 
is ambiguous, they should be asked immediately to speak plainly.” Thus, 
therefore, what has been stated by the Same writer viz. : “No time should 
be allowed by the king to be lost in making the witnesses depose. A seri- 
ous defect might arise on account of time in the form of miscarriage of 
justice,” that should be understood to have a reference to a witness 30 
whose testimony is clear, as the rule as to giving of time is in regard to 
ambiguous evidence. 

A witness, moreover, who after being asked, sworn in, and after the 
question was put to him at the time of the trial, being infatuated, or bjiud- 
ed by the influence of passion or hatred, denies to give his own evidence by 35 
saying that he would not be a witness, for such a one, Ytj&avalkya ^ states 
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a penalty i “ He who having been called upon, sworn in to give evidence j 
conceals it from others under the influence of passion, such a one should 
be made to pay an eight-fold fine; a Brahmana, however, should be banished.’’ 
The context here is ( of that ) in the dispute- Therefore the sense 
5 to be inferred is that eight times the amount which would be the penalty 
upon a defeat in the dispute should be compelled to be paid by him. Thg 
meaning of the expression ‘should be banished’ is that, depriving ^ him of 
everything, pulling down his house, or externing him from his own nation. 
Here, however, by its association with the enhanced penalty, the meaning 
10 to be inferred is in the form of a banishment from his own country. 

Katyayana, however, says that witnesses who having once given 
evidence, again give false evidence, should be punished : “Witnesses who 
having first given evidence depose afterwards contrary to that, should be 
fined, since they are guilty of giving false evidence.” Gautama ^ , 
15 however, says that a witness giving false evidence for the first time even^ 
should be censured and punished also : “A witness must be reprimanded 
and punished for speaking an untruth.” YajSavalkya ^ , however, states a 
special penalty for these kinds of witnesses : “Separately each should be 
punished, the suborner as well as the false witnesses, with a fine double 
20 the amount in dispute. A BrS,hmana, it has been laid down, should be 
banished.” Those who prepare false evidence are suborners i, e, in short 
who give false evidence. These should each be separately punished by the 
Eing. The meaning is that they should be made to pay twice the amount 
which is incurred upon a defeat in the dispute. 

25 ■ ' Although it is generally stated that a Brahmana should be banished, 

' ■ still where double the amount of penalty is given in the case of Kshatriyas 
in small amounts, there the punishment for the BrS-hmana would be 
in the form of the banishment depriving him of everything. Where, 
however the punishment to the Kshatriyas is not in small amounts, there 
30 the punishment for the BrS,hmana would be in the form of his house being 
•> demolished ; where again the amount in the case of 

Page 9 3* Kshatriyas is too large, there it should be understood that 
the punishment for the Brahmana would be in the form of 
his being exiled from his country. Because the rule is that the imposition of 
25 penalty depends relatively upon the comparative magnitude of the offence. 

Therefore also a variety of punishments has been laid down by 
Manu * by a discriminating regard for the offences involving an element 
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of untruth t “Evidence which has been given from covetousness, iufatuity, 
fear, friendship, lust, anger, and likewise from ignorance, or childishness, 
is declared to be invalid. Of these any one who gives false evidence out 
of any of these emotions, for such a one, I will declare Punishments in due 
order. If out of covetousness, they shall be fined one thouand ; if out of 5 
infatuation, in the lowest amercement ; while if through fear, the four 
middling amercements shall be paid as fine, and if through friendship, five 
times the amount of the first i. e. the lowest amercement. If through lust, 
ten times the lowest ( amercement ); if through anger, three times the next 
( «. e. the middle); if through ignorance, full two hundred; if through 1^0 
childishness one hundred. These the wise men have declared to be the 
punishments for giving false evidence.” ‘Covetousness’ i- e. solely devoted 
to money ; ‘infatuation’ i. e. want of proper appreciation of the sense of the 
question; ‘fear’ {- e. apprehension of an evil likely to accrue; ‘friendship’ 
i. e. excessive attachment; ‘lust’ i. e. desire for amorous enjoyment; ‘anger’ 15 
i e, intolerance; ‘ignorance’ i. e. a wrong conception even at the very time 
of the actual sight or hearing ; ‘childishness’ L e, iion-acquisition of 
steadiness of intellect. 

Here in the case of false evidence given through covetousness, 
fear, friendship, the highest amercement has been declared by a 20 
variation in language, by regard to parity of offence; while a falsehood 
deliberately made involves greater criminal liability, and therefore one and 
a half times of the highest amercement has been stated; while when on 
account of anger? the criminal responsibility being still higher, three times 
the highest amercement has been stated. In the case of infatuation, 25 
however, the criminality being smaller, the lowest amercement has beea 
declared; while in the case of ignorance the criminal liability being still 
less, a couple of hundred Mrshdpa?ias have been stated. In the case of 
childishness, morever, it should be borne in mind that the criminality 
being still less than the lowest, half of it has been stated- Moreover, this 30 
rule of variation in punishments should be understood to be applicable 
even in the case of a Brahmana perjurer, as the rule as stated in the 
Smrli ^ : ‘These are declared to be in the case of false evidence’ has been 
stated without any particularisation. 

“Members of the three,n«rnas, however, who give false evidence, a just ^ 
king should entirely banish after inflicting punishment; while a Brahmana 
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he should simply banish.” In this text, for false evidence by a Br&braana a 
special rule having been laid down, what is the particular point ( intended 
to be ) stated here ? It will not be proper to say that in the case of 
Kshatriyas and others, banishment after inflicting punishment, while in 
the case of a Brahmana banishment only. Because the punishment of 
banishment having been laid clown by Yajnavalkya for a Brahmana even 
for one act of false evidence, there is no occasion for an enhanced punish" 
ment upon a repetition. Therefore, what has been said by some namely 
that the word Hu' ‘however’, is intended to exclude a monetary penalty in 
10 the case of a Bnlbrnaiia, stands refuted. 

It may be asked, how then ( can it be stated that ) that a specia]^ 
punishment has been stated in the case of a BrS,hmana ? The answer is^ 
here by the expression ‘ entire banishment,’ are expressed the punishments 
of cutting ofl: of the tooth gums, cutting off the tongue, and death also; 
15 while by the word ‘banishment,’ the ‘deprivation of entire property’ and the 
like. Therefore, a particular rule has come to be stated in the context of 
the expression ‘ having inflicted a punishment,’ while the distinction 
between absolute banishment and simple banishment and the like, as also 
the cutting off of the tooth gums, the deprivation of the entire property) 
20' fl'iid the like, should be contexted by regard to the subject matter of the 
perjury, and also by regard to the repetition of the offence. In the case of 
a perjury committed without any special motive, and committed also f^i*"' 
the first time, the punishment should be as laid down by YaiSavalkya ; in 
other cases that laid down by Manu. It should be so construed. 

25 As to what has been stated by Vishnu, viz., “ persons giving false 
evidence should be deprived of their entire property,” that has been 
interpreted by some as having a reference to a falsehood regarding land or 
referring to low castes such as the Sfldra-and the like. 

The use of the expression ‘a false witness,’ is intended as indicative of 
■SO s'-ich a one even. Hence also Katyayana : “ The party by whom false 
witnesses have been set up out of covetousness for ( the fruit of ) thp 
litigation, the king should confiscate all the property of such a one ancj 
thould banish him from the place.” ‘Banish from the place’ i, e. completely 
banish from his own country. 

M The party, moreover, who has attempted t6 seduce cited witnesses for 
a false testimony, such a one is regarded as Heena, so says Narada ^ ^ 
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‘‘ No oae should converse in secret with a witness summoned by his 
adversary, neither should he try to estrange the latter 

Page 94^ from the cause of his opponent by other means. The 
party to such a practice as this is regarded as Heena'* 

The import is that the king should punish with the penalty of a Seena 5 
litigant, one who conducts himself in such a manner. 

In this manner having inflicted a penalty upon a false witness and one 
citing him, the decision which was reached by reliance upon the evidence of 
the false witness should be cancelled. To that effect Manii^ also “In which- 
ever dispute false evidence has been given, one should reverse the decision 10 
in all those cases, and whatever may have been done should be undone.” 

In which cause will it be regarded that false evidence has been given ? 
Anticipating this question, says Yajnavalkya ^ t “ Even after evidence has 
been given by witnesses in the matter under consideration, if more 
qualified witnesses, or double (than those first examined) depose otherwise, 15 
the first witnesses become false.” The meaning of this : where many 
witnesses, some near and others not near, have been cited, theite, taking into 
consideration the difficulty of bringing in the witnesses who are not near* 
and having decided that the evidence of che witnesses nearby was enough, 
a decision has been given with (a reliance upon) their evidence, such a 20 
disputant is regarded as defeated ; and thinking that that defeat was con- 
nected with false evidence, the plaintiff again arranges to bring the witnesses 
who were not near, but who were of better quality than those who are near, 
or twice the number of witnesses who were near, (but) are declared false. 

Katyayana also : “ Where, however, a matter in dispute has been 25 
established by means of witnesses, and the other party proves that matter 
to be otherwise by means of a greater number of witnesses, or witnesses of 
good family, then the first set of witnesses become false.” The meaning 
of this ; When the witnesses cited by the plaintiff who have deposed in 
support of the case of the plaintiff, then if the defendant causes evidence 30 
to be given by witnesses who are superior in number or in quality, then 
the plantiff’s witnesses shall be (regarded as) false. 

Indeed, how can in one suit be the possibility of 
An Objection : witnesses for the plaintiff and the defendant, as 

there . is a prohibition under the text ^ “never 35 
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in one suit shall the biavden o£ proof lie on two litigants”. ( The 
answer is ) ‘yes,’ and it is therefore that the text •’ “ Where 

however... ...has been established ” has been made to have a reference to a 

re-hearing. Therefore there is no contradiction anywhere. 

0 In regard to a single witness says Manu * t “ In regard to the evidence 

of a witness, however, the witness to whom within seven days after he has 
given evidence, happens a (misfortune) through sickness, fear, or the 
death of relative, such a one shall be made to pay the debt and the 
fine.” The meaning is that the test of the evidence of one witness should 
10 be made by the occurrence of difficulties from unseen causes within a week. 

This test, moreover, should be made only in the case of witnesses 
such as a messenger, and the like, and not, moreover, of one possessed 
of qualities, or of the King, or the Presiding Officer of the Court > 
for there is au impossibility in such cases of an untruth even in 
1^ the case of one. Hence also Vyasa: ‘‘Under the influence of a 
jewel, or a charm, or of medic.ation, or when administered with- 
out proper attention, even an ordeal may not respond well ; but 
never a witness who is endowed with good qualities.” Hence also an 
exception has been made by Brhaspati ^ in the case of a messenger and 
20 the like witnesses, as also in the case of the King and the chief judge- 
“A messenger witness, one who bears the time indicator, as also one who 
has arrived in the middle of the transaction, shall make good evidence even 
though one ; so also the king, and the chief judge likewise.” ‘ One who 
bears the time indicator ’ i. e. the accountant. Others have been indicated 
25 by Kalyayana. “If a person who was taken in confidence at the time when 
the deposit was made, as also a messenger witness when sent by a litigant, 
may be admitted as a good witness even though one.” 

Thus in the Smrtichandrika — ^Texts relating to Witnesses. 

Page 95* 

Now cases of Inference without witness, — Asakshi-pratyayal^. 

There Narada ^ : “However six different kinds of proceedings have 
been indicated in which witnesses are not required. In the case of these, the 
only indications (of the crime committed) are substituted for the evidence 
of witnesses in these cases by the learned.” The meaning is that, 
in the case of disputes, such as for incendiarism or the like, the sign of a 
burning faggot in the hand performs the function of witnesses. 
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To that effect says the Same Author ‘ : “One carrying a burning laggot 
in his hand may be known to be au incendiary, also one apprehended with 
a weapon in his hand (may be known) to he a murderer, and in the case of 
a man ( and a woman) apprehended together while seizing one another by 
the hair, the man may be taken to be an adulterer with the wife of another. 5 
One having a hachet in his hand and moving about in the vicinity may be 
a destroyer of embankments. Likewise one having an axe in his hand is 
declared a forest-cutter. P'rom the signs which are apparent, a man may 
be known to have committed an assault. All these are the cases where 
a conclusion may be drawn without the evidence of witnesses; but in the 10 
case of violence a careful investigation is advisable.” ‘ From the signs 
which are apparent such as fresh nail marks and the like. ‘ Conclusion 
without the (evidence of) witnesses’ i.e. even without the help of witnesses, 
by mere signs only doubts may be dispelled. ‘In the case of violence’, i.e. 
in the case of assault. 15 

For the purpose of discriminating marks artificially caused a 
careful investigation should be made ; for the Same Author ^ says : 

“ Some one might make marks upon his person through hatred and 
cause injury to another, In such cases it is necessary to resort to 
inductive reasoning, ( ascertaining ) the motive and the fact of the matter 20 
and their inter-relations.” ‘ In such cases ’ i. e. in the case of an assault. 

Indeed it may be stated that this text^ is meaningless : “The 
firmament has the appearance of a flat surface and the 
An Objection fire-fly looks like fire. Yet there is no surface in the 

sky, nor fire in the fire-fly. ^Therefore, even though 25 
a thing should have happened before one’s own eyes, it is proper to 
investigate the matter. One who does not deliver his opinion till he has 
investigated the matter, will not swerve from justice”. For in the above 
text the Same Author ^ has laid down the rule of investigation in all cases 
(even) where one has a burning faggot in his hand. The anwer is ‘yes’, 3(3 
that is so, but even there an investigation is prescribed for laying down 
the rule about the remedy. Thus there is no fault. 

In the same manner a dispute about a theft also may in some cases be 
regarded as capable of conclusion without evidence of witnesses. To that 
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effieet Sahkha and Likhita : ‘‘From the matual sport in the form of catchholding 
in a each other’s hair, the offence of adultery -with another’s wife; one with a 
burning faggot in his hand, an incendiary; one liaving a weapon in his haudj 
a murderer ; and one with the stolen property in his hand, a thief (may b® 
5 known).” 'Stolen property’ i. e- the mark of a portion o£ stolen property. 
Even here an investigation should be made, as Narada ' has, stated : “One 
who has never conunitted robbery may be charged as a robber, and an actual 
robber on the other hand may be acquitted of the charge of robbery ; (for) 
though not a thief Maiulavya was declared to be a thief at law”. Therefore 
pO the import is that investigation is necessary. Hence also Brhaspati : “Where! 
in the case of a document, or after examination of witnesses, a doubt iS 
created and an inference is confused, in such a case divine evidence is 
the purgative”. ‘Inference’ i. e. inferential reasoning e. g. from the burning 
faggot in the hand and the like. As Vyasa has stated that “the wise regard 
15 inference as based on motive and logical reasoning”. 

Thus ends the topic of Inference without witnesses. 

Thus ends the Chapter of Witnesses. 

How the Consideration about Ordeals-Divya-Nirfipanam. 

There Pilamaha : “In whichever dispute, however, where there is no 
20 possibility of witnesses ( being available ), and in ( the case of ) heinous 
offences particularly, the judge should cause ordeals to be administered.” 
The use of the word ‘witnesses’ is by an extended application indicative 
of human evidence. Hence also Yajnavalkya ^ : “Evidence has been decla- 
red to consist of documents, possession, and witnesses; if none of these be 
25 available, any one of the ordeals has been declared.” The expression, ‘if 
none of these be available", is intended to include, by implication, the absence 
of argument {Yukii) also. Hence also Narada ^ : “If arguments also are of 
no avail, then one should decide by (a resort to) ordeals 

Page 96* only ; such as, by (the ordeal of) fire, water, meritorious 
gQ acts and the like, by a regard to the matter in issue, the 

season, and the capacity( of the persons ),” 

‘By a regard to the matter * in issue’ i. e. the meaning is that appro- 
priate to the smallness or greatness of the point to be established. To thqj; 
effect also VySsa : “Appropriate to the matter in issue have been stated to 
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be the ( ordeals o£ ) truth, balance etc.”. There, the ( ordeals of ) truth 
etc. are in proportion to the smallness of the matter in issue; so says' 
Brhaspati ^ : ‘‘Truth, vehicle, weapons, cow, seed, and gold also, the feet of 
the Gods, or of the Br&hmanas, as also the heads of the sons and the wife • 
these, however, have been declared to be the ( subject of ) oaths easy to be 5 
taken in small matters.” 

‘In small matters’, this is intended as indicative of establishing 
a small injury also. Hence also has been generally stated by 
Narada ^ ; “ Truth, vehicle, weapons, cow, seed, and gold also, the 
venerable feet of the gods and ancestors, charitable donations, and lo 
meritorious deeds also, ( by ) these have been declared to be the oaths 
in small matters”. ‘In small matters’ i, e. in trifling offences^ ■ 
‘And meritorious deeds also’, in this expression, by the word ‘also’, cAa, 
other oaths also, well known to the people, are incorpoi’ated. Hence also 
Sankha and Likhila : “( By ) the charitable endowments known as Isfa^ and 15 
Prlrla and other ( kinds of ) oaths also should be caused ( to be taken )”. 

As to what has been stated by Narada : “In a great cause, an ordeal 
has been stated to be for men engaged in the dispute;” as also what has been ’ 
stated by Pitamaha : “Iti (the case of) a serious offence the Lord of the Earth 
should compel ordeals to be administered” ; that has a reference to the gQ 
balance and similar ordeals ; as says Yajuavalkya ^ : “ The balance, the fire,- 
the water, the poison, and the Koa are the ordeals (prescribed) here for 
exhoneration(from an accusation); these are ( to be resorted to ) in charges 
of serious offences ; when a plaintiff has ( agreed ) to abide by the result 
( of the ordeal )”. By the word ‘fire’, are indicated, a heated iron ball, a gg 
heated coin, as also a heated (plough-head), as it has been generally stated^ 

Therefore, in the case of a heated coin or plough-head, in case of an 
accusation of a serious offence, the condition should be understood to be 
‘when the plaintiff has (agreed) to abide by the result.’ ‘ ‘ S'trshakam, ‘result’ 
i. e. the penalty attached as a consequence to a defeat in a dispute. It is gQ 
the head or first position in the trial ; as it occupies that position it is- 
( called ) S'IrshaJcastha, ‘placed at the head’. This is what is (intended to 
be) stated. Not that in all kinds of accusations of serious offences, occur 
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the ordeals o£ baUuce or the like ; but that in those oases only when e, with 
the object of substantiating the solidity of his charge, the prosecutor of 
his own aocord undertakes to pay the penalty either bodily or pecuniarily 
for a defeated party in cases of serious accusations, by saying “In case this 
^ man succeeds, I (agree to) be punished in such a manner,” ‘Heucs also says 
Narada^: “ Where no one declares himself ready to undergo punishment, 
an ordeal cannot take place” i. e. the implication is that when the prose- 
cutor does not ‘offer to abide by the result’. So also Pitamaha : “ In the 
case of ordeals, the prosecutor is expected to declare to abide by the result > 
1 0 s-iid (then) to the accused should be administered the ordeal as pointed out 
in the S'rud ‘Ordeal’, L e. any of the five, viz., the balance and the 
others, as has been particularised by YajBavalkya in the word ‘ these 
Hence also Narada : “ A King always administering the five ordeals, 

according to the procedure under the law, to the accused persons, enjoys 
15 happiness here and after death from here.” 

By this it comes to be stated of course that these ordeals are not for 
the prosecutors. And it has also been stated by Kalyayana : “No one 
should appoint a prosecutor for an ordeal ; to the accused should be 
administered an ordeal by those who are adepts in ( the matter of ) 
20 Ordeals.” ‘ No one,’ such as the head of the court or the like. ‘ Adepts 
in ordeals,’ such as the Chief Judge and the like others. 

By this it necessarily comes to be stated that this rule has no applica- 
tion where an ordeal has been undertaken by the mutual agreement 
between the plaintiff and the defendant. And it has also been stated by 
23 YiijBavalkya ^ ^ “ Or, by consent, any one may perform ( the ordeal ) and 
the other may make a declaration * for a liability in case the verdict went 
against him.” By Narada also has been stated : “ The prosecutor has 

always been expected to declare himself ready to abide by the result ; by 
consent, however, the other may do so ; the other may take upon 
30 himself tha result.” ‘ Always ’ i, e. in regard to the 

Page 97* five ordeals which require an undertaking to abide by 

the result. 


1 Ch, I. 257, 2 Book II. 96. 

5 or — This is the position of the prosecutor in a proceeding, 

particularly where an ordeal is reSortSd to, where he has to undertake the primary 
liability of a defeated litigant in case the result of the proceeding went against him. 

means a judgment, a Verdict in a judgment .j and one who declared 

himself liable for a rerdict. ' - • ' 



hta imderlatchig is in some cases 




I'he uudert.ikiUg 'by tbe accused to abide by tlie I'esult is with a view to 
establish the strength o£ his denialj hence also, an undertaking by' one who 
denies the charge, viz ‘If he succeeds, I should be punished in this manner, 
Likewise, in some cases, no one need give an undertaking (to abide by' 
the result ), as says the Same Aulhor ^ : “When the prosecutor has appeared 5 
and declared himself ready to abide by the result in case he was defeated, it 
is proper to administer an ordeal ; otherwise (howevef) when (it is done) 
under the King’s edict.” ‘ Under the King’s edict,’ for under the King’s 
command, however, the ( ordeals of ) balance etc., may occur even without 
any declaration of liability. To that effect. The Same Author ^ “ The iQ 
King may inflict ordeals on his own servants, even’without any declara. 
tion of readiness to suffer a penalty.” Yajnavalkya however, in cases of 
particular offences, states an exception even to the rale about the declaration 
of readiness to suffer penalty : “ Even without a declaration of readiness 
to abide by the result and suffer penalty, ( an ordeal may be permitted ) ^5 

in the case of tre.i8on against the king, and also of a sin ( of an. aggravate d 
character ) ”. ‘ Declaration’ i. e. ‘ to abide by the result of the trial.’ To 

that effect Vishnu * : “In cases of high treasoui and heinous offences, even 
without the declaration of readihess to suffer penalty” i. e. the implica, 
tion is that the babnce and like others may be administered. To tha^ jq 
effect also Katyayana : ” For those who have been suspected by the” Kings^ 

the ( ordeals of ) balance and the like may be administered, for the purpose 
oE the purification of self ; in such a case one should not require S' 
declaration of readiness to suffer the penalty-” In the case of those wh*^ 
have been suspected as guilty by reason of ’ scandalous reports among th® 25 
people, as also those who have been suspected along with robbers, the (ordeals 
of) balance and the like others should be administered; in such cases there is 
no (necessity for a) declaration etc. so indeed is (the opinion of) Bhrgu”. 

The meaning is that those who are suspected of association with robbers. 

As for what has been stated by the Same Aulhor : " In trials baaed on 30 
suspicion, never should on any account a declaration ( as to readiness to 
suffer the penalty ) be required in ( an ordeal of ) Kos'a,” that is intended 
as a rule that in ti'ials based on suspicion, the Kos'a is administered in 
regard to debts even, without a declaration of readiness for a penalty ; 
since the expression used is ‘ never on any account.’ 35 

1 Oh. I. 269, A.S Asahaya puts it, 1 ffii 

I Dr. Jolly's edition reads ^751164161, instead of 
8 Gh. 1. 270. 3 Book II. 98. 4 Dh. S. Ch. IX. 2. 



The Koia 
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. la charges based on suaplciou, moreover, Koi^a has been mentioned 
by Vyasa : “ Balance, fire, poison, and water are the four varieties of proof! 
this division is in the case of divine (proof) ; Eosa is the fifth in cases 
based on suspicion.” 

5 The expression ‘ In case of suspicion,’ is intended as an exhibition 

of confidence etc. Hence also Katyayana : “ Tii cases of securing 

confidence when there is suspicion, at a partition among persons 
entitled to a heritage at all times, and when an undertaking is con- 
templated under acombined action should offer the (ordeal of) Kos'a alone.’’ 
pQ Pitamaha also : “ In cases of confidence, in all cases of suspicion, as also in a 
case of joint undertaking, in these cases the Ko^ should be offered always 
.for the purification of the mind.” ‘ Kosa ’ i. e. ‘ without the declaration,’ 
is the implication. So also the Same Aulhar : “One should entirely avoid 
the ordeals which are without (an accompaniment of) the declaration 
of liability, viz. those commencing with the balance and ending 
with the poison ; Kosa is the only one stated to be without a 
declaration” i. e. the implication is that in accusations founded 
on suspicion. 

In a trial founded on fact and in regard to a serious accusation, 
‘20 the KOsa also being devoid of the declaration of liability as to 
the result, is certainly to be avoided, as in the text : “ When the 

prosecutor has (agreed) to abide by the result (of the ordeal),’’ 
YajSavalkya has stated the rule as applicable to the five ordeals 
by implication. In regard to trials founded on fact, and about 
25 serious charges also in a court other than that of the king or the 
Chief Judge, however, iu the five ordeals of balance and the rest, there 
is no declaration by the prosecutor as to the result ; because in the text : 
“ An oral reproof, as also a reproof with the expression ‘ fie^ are both 
confined to a Br^hmana, and a monetary and corporal punishment, both 
30 these are confined to the king,” the penalty as the consequence of the 
prosecutor’s preliminary undertaking for the final verdict has been stated 
to be in regard only to the King’s or the Chief Judge’s Court. From this, 
therefore, the text i ‘‘ One should exclude entirely the ordeals ( in trials ) 
where there is no primary declaration by the prosecutor about the 
35 acceptance of responsibility for the final verdict,” and any other like text 
should be understood only to be having a reference to the King’s or the 
Chief Judge’s Court. 


1 
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In this tnannei', moreover, what has been stated by Pit^raaha in 
refutation of the text “in an answer of denial the (burden of) proof is on 
the plaintiff” viz. '‘for one who has been charged, an ordeal should be 
administered as has been pointed out in the S'riUl’\ that also should be 
understood to be in reference to the King’s and the Chief Judge’s Court 5 
only, and not in courts other than these. Hence also, it is proper to 
understand that the statement that the administration of the ordeals by the 
members of the Court should be without transgressing the rule. “In an 
answer of donial the (burden of ) proof shall be on the plaintiff” would be 
in (the case of) a document or the like. 10 

Page 98 

Nor, moreover, a doubt should be raised that under the text of 
Pitamaha viz. “One should not administer these (The rice and also the 
Kosa) in ( the case of ) charges (founded) on suspicion, that by reason of its 
being (stated) along with the rice, the Kosa should be administered in charges 15 
founded on suspicion only, as there would be contradiction to the afore- 
stated text of YajSavalkya viz. “When the plaintiff has (agreed) to abide 
by the result (of the ordeal)”. Its statement along with the rice, however, 
is intended to indicate that in petty chai’ges also the Kosa may be given. 
Hence also Narada : “The Kos'aj one may administer in small (charges) 
even.” Therefore it should be construed that the rule stated by YSjna- 
valka v,iz.; “These are (to be resorted to) in trials for serious accusations’’ 
is applicable only to the ordeals commencing with the balance and ending 
with poison. If the rule were applicable to Kos'a also there would be 
contradiction with the aforestated text of Narada. Hence also the gg 
Sahgrahakara : “(Ordeals) commencing with the balance and ending with 
poison, one should administer in important cases”. 

As for what has been stated by him : “The three, moreover, 
commencing with Kosa, in petty cases in their order”, that is intended for 
stating that the rule as to a petty cause is in regard to the offence of depriva- 30 
tion only, and not in the case of a denial also; for, the ordeals of Kosa, rice, 
and. heated coin, having been stated in reference to the denial of a serious 
charge, i.e. the restrictive rule as to (its applicability) to small matters would 
be impossible. In small matters also, in regard to charges founded on 
suspicion alone, (should be) the rice; vide, the text of Pitamah a : “The 35 
rice, and the Kos'a also, one should administer in the case of charges 
founded on suspicion”. The heated coin also in small matters only if 
founded on suspicion; as it has been stated by the Same Author : “For 
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The nine Qfdeais in small maltefs 


charges foaiided ou siispiclnn o£ theft in a small matter, One should!’ 
direct the heated coin”. 

The ploughsliare also may on occasions be administered in a small 
matter ; to that effect also Brhaspati : “For a cow-thief, (the- ordeal of) 
3 the ploughshare should be administered by the members of the Court with 
effort”. Thus it should be understood that the rule viz : “These are (to 
be resorted to) in trials on serious accusations, when the prosecutor has 
(agreed) to abide by the result (of the ordeal)”, has a reference to the 
ordeal of the iron ball, to be hereafter described, and has no reference to 
10 (the ordeals of) the heated coin, the ploughshare, and the fire. 

Hence also a separate mention of the ordeals by fire has been made by 
Brhaspati : “The balance, the fire, and the water, also the poison, the Eo^ 
also the fifth, the sixth has been stated to be the rice, the seventh the heated 
coin, the eighth is called the ploughshare, the ninth shall be' the fruit of 
15 religious merit, all these ordeals have been pointed out by the Self-born,” 
The ordeal of religious merit, however, having been excluded from serioua 
charges, should be understood to be (applicable) in small matters only. 

As for what has been stated by Pilamaha; “Those men who have been 
(guilty of) killing and are begging for an expiation, and those who have 
20 been accused in doubtful cases, should be tried by the ordeals of Dharma 
and Adharma”, its meaning is this : For those who have been accused in 
petty charges in regard to killing, money, and the sins, the ordeal is the 
one by religious merit- 

Thus in the Smrtichandrika the Consideration of Ordeals. 

25 How certain texts are being written which will be useful for a knowledge 

of petty and serious charges. There Menu * : “For the purpose of business 
transactions among people those technical names (of certain qualities) of 
copper, silver, and gold which are generally used on this earth, T shall fully 
declare.” The meaning is that with the object of removing any raisappre- 
gQ hension about the meaning of the rules of the laws of punishment and 
ordeals, the technical names of substances like copper etc. as linked with 
the measures are being expounded. The author expounds the point enunci- 
ated ^ ■■ “ The very small mole which is seen when the sun shines through 
a lattice, they declare (to be) the least of (all) quantities and (to be called) 
35 a trasarem (a floating particle of dust) (132); know (that) eight trasarenus 


1 Book II. 96 (4). 


2 Ob. VIII. 131. 


3 Ob. VIII. 132. 



Ordeal punishments in terms of gold, silver <&c. 
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(are equal) in bulk (to) a liksJiA (the egg of a louse) ; three of these to one 
grain of black mustard (rdjasarsliapa), and three of these to a white 
mustard {gaurasarshapa) (133); six grains of white mustard are one 
middle-sized barley-corn (yava-madligaka), and three barley-corns however, 
(make) one krshnala', five krshnalas axe one mdsjia-, and sixteen of these, one 5 
Siivarna (134). Four Suvarnas are one pala, and ten palas one dharana ; 
two krshnlas (of silver) weighed together, must be considered a one mdshaka 
of silver (135). Sixteen of these make a silver dharana or piirdna] but know 
that (to be) a karsha of copper is a kdrshdpana or pana (136). Know that 
ten dharanas of silver make one S'atamdna, four suvarnas must be lo 
considered (equal) in weight to a nishka (I37)h 
Page 99* 

The net meaning of these verses is described in inverse order. The 
words nishka and S'atam&na are in regard to one silver pala. Hence also in 
connection with the technical names of silver (coins) Yajnavalkya^ has said’ 15 
“By ten Dharanas make a S'atamdna, but one pala only; a nishka is (equa 
to) lonv suvarnas." The -words pala, Kdr.shdpana&ve the nomenclatures of 
the copper coin karsha which is (equal to) the fourth part of a pala. The 
words purana and dharana are the names of a silver coin which is the tenth 
part of a pala. Of the fourteenth part of a karsha, a silver coin, the 20 
technical name is mdsha; of ten palas the name is dharana ; that, more* 
over, should he understood to be in reference to substances other than 
silver, as the silver dharana is of a small measure. The name pala should 
be understood to be (applicable) in reference to all substances, as there is no 
particularisation in any Smrti. The word suvarna, however is expressive 25 
of a gold Kar.sha, as Amarasinha ^ has particularised in ( the text) : “The 
words suvarna and bisla are used for a gold karsha". Akdia i.e. for 
karsha, as the Same Author has said: “These sixteen Akshas are equal to a 
Karsha, not in the feminine gender”. The sixteenth part of a Karsha has 
the technical name oimdsha-, that, moreover, is to be understood in regard 30 
to substances other than silver, as a silver mdsha is the fourth part of a 
Karsha. The word Krshnala, however, is expressive of the eighteenth part 
of a Karsha, as it is the fifth part of a mdsha. In this manner the limit 
as to substance, should be deduced by oneself in regard to the meanings o^ 
the words sarshapa, liksha, irasarenu. In the expression yavamadhya^ 35 

1 or Grnnja-beriy. 

2 Ch. Vin. 132-137 — See Yajnavalkya. Book I. 362-365. 

3 Book I. 365. 


4 11. 9-86, 
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Td}les of the measures 


‘middle-sized bai’ley-corn,’ the word madhya is used for the purpose of 
completing ^ the verse ; so has been stated in the commentary on it. 

In the case os a Imsarenu the technical name of padmaraja also 
has been pointed out in Pusrana ; “ When eight paramdnus combine 

5 together known by the name of trasarenii, that is called padmaraja 
( lotus-dust ).” The word Masha is used for the 'twentieth part of a 
Kdrshdpana; so says Kalyanana : “ Masha should be known to be the 

twentieth part of a Kdrshdpana, while Mhani is the fourth part of a 
m/isha, and also of a panel. In the land of the five rivers the nomenclature 
10 is in current practice 

The word suveirna is expressive of twelve palas, so says Brhaspati ; 
“ A sign of a Karsha made on copper should be known a K/lrshikapana ; 
the same is called chanclih% while these four, a dhdnaka ; these twelve 
however, a suiiania, the same indeed is called dintira. ” Katyanana also : 
lo “ A kcirshdpcma is to be known as ancHkh, these four however (make one) 
dhdnaka ; these twelve, however, a suvarna, known in the Smriis as 
dmdra and chitraku. ” 

In regard to pula, however, an alternative has been indicated by 
YajBavaikya ^ “ Pala is four swmnias, or even five also, so it has been 

Pub briefly and in Tabular form, the several measures stand as stated below ; 

GOLD MBASUEES. 

The dust particle visible iu the sun’s rays = Trasarenu ( )• 

8 Trasa7-efius=l Lik-^hd ( ). 

3 Lik.sfids=l Blauk mustard ( U 3 ut^ ) lidjasar.^hajja . 

3 Black mustards = 1 white mustard (nnijqq’ ) Gauramr^hapa. 

6 Sar.^hapas = 1 Yava ( q-sf ). 

3 Yarns = 1 Krshnnla ( )• 

J{r.pinahs= 1 ifdsha gold ( ). 

4. 6(ivarms = l Pula (751) also(nK=K) Pfishka, 

10 Palas = l Dhamna ( vriri ). 

SILVER MEASURES. 

2 Krshnalus = 1 ]\[dshala ( )• 

16 Mas}ias = Dfiarana ( gwr ) or Puj'n'm ( gjoT )• 

10 Dharana=:Satamdna (^rfRRor 755) or Pala. 

COPPER MEASURES. 

11 Pana or Jidrshapana — Vale, or p Karsha 

11 Prasrii = 2 Palas. 

S IBook 1. 364. ■ • - 
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declared.” A silver MrshApciiia also exists ; so says Narada : “ In the 

southern part a silver Mrshflpana is in circulation.” Vyasa, however, 
states the measure of a gold ni^hha : “Eight palas of suvarna, and 
fourteen suvarnas, this is the measure of a nishka declared by VyUsa ”, 

In this respect, in regard to the punishment for an ordeal, the MAshas ^ 
and measures other than those stated by Manu should not be accepted when 
in contradiction with the usage of the country’s transactions. The measure 
stated by Manu, such as the ‘ Mh/ia etoA in regard to penalty for an ordeal 
must certainly be accepted even if in contradiction with the usage of the 
country’s transactions. To that effect also Brhaspali ^ : “The enumeration 10 
(of measures ) for which the dust in ( the Sun's ) rays are the basis, and 
which has been declared by Manu, ending with kArshdp ana — that should be 
used in regard to ( the administration of ) ordeals as well as of 
punishment ”. The use of the expression ‘ending with kdrshdpana is 
with the object of demonstrating that this rule is not applicable in regard 15 
to the imhka measure, and thus an ordeal which may be hereafter referred 
to by regard to another nishka will be uncontradictory. 

Thus in the Smdichandrika, texts about Petty and Serious charges. 

Pages 100* 

Now the adjustment of Ordeals according to the amount of money (involved) 
Dhanaparimanato DivyavyavasthS. 20 

There KatySyana : “Where there is a denial of a (completed) gift, 
there one should determine the measure of relief”. ‘ Deuial’, i. e. evasion. 

How should one determine it ? Anticipating this question, 
says the same Author : “ After ascertaining the extent of the 

entire amount, one should fix gold as the standard ( of measure ) ; and 25 
taking the gold standard as the measure, then should oue administer the 
ordeal. After ascertaining the quantity in ( terms of the ) suvarna, in 
the case of a hundred, the ( ordeal of ) poison has been prescribed ; while 
for a loss of eighty, one should administer the fire ( ordeal ) ; for a loss 
of sixty, the water (ordeal) should be administered; while for ( a loss 30 
of ) forty, the balance ; for a loss of twenty and ten, however, the 
drinking of the Kosa has been ordained; for a loss exceeding five, or of a 
half of that, the rice ; while for a loss of a half of that, one should touch 
the head of the son, or the like ; and for a loss of half of that also, the 
ordinary modes of proof also have been stated.” 


1. Gh. X. 13, 
24 
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Values of property according to the Varna^ 
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la all the cases, the word ‘loss’ shonlfl be uaderscood as indicating 
denial, as the passage has commenced with the ‘suppression o£ a gift.’ 'Loss 
of twenty and ten,’ i. e. loss of thirty ; or loss of twenty, or loss of ten; ‘ more 
than five,’ is ‘exceeding five’ e. g. six and further on; ‘of the half of the half 
-5 of that,’ i. e. one and half gold prasrti; upon a loss of that, rice ; upon a 
loss of half of that, half a suvurna prasrti less by an eighth part, touching 
of the head of a son and wife ; ‘upon the loss of a half of that, however,’ 
i. e. upon the loss of seven and half krshmla prasrti, ordinary oaths, 
eight times the amount, and the like. The word c/ia, ‘also’, is intended 
10 to indicate the inclusion of oaths stated in the Smrtis. 

Hence Vishnu ' : “In all kinds of ( claims relating to ) property, the 
value (of the subject matter ) should be estimated in gold; there, if ( its 
value amounted to ) leas than one krshmla, a S' Mr a should be made 
to swear by a blade of Dfirvil grass ( by holding it in this hand ) ; 
' 1 5 if it amounts to less than two krshnalas, by a blade of Tila ; it it 
amounts to leas than three krshnalas, by a blade of silver ; if it amounts 
to less than four krshnalas, by a blade of gold ; if it amounts to less than 
five hrjhnalaSf by a lump of earth taken from a furrow ; if the amount is 
twice as high (as in each of the last mentioned cases) a Vaisya must (in each 
20 case) undergo that ordeal which has (just) been mentioned (for a SMra). 
A Kshati'iya must undergo the same ordeals if the amount is thrice as high. 

' '• A BrShmana if it is four times as high.” ‘A lump of earth taken from 
a furrow’ i, e. a handful lifted up by a plough. The use of the expression 
‘less than’ is intended to exclude the rule of oath in regard to man- 
25 In regard to an oath, however, Manu^ states a special rule : “He (the 
judge ) should cause a Brahmana to swear by his veracity ( satya ); 
V a Kshatriya by. his vehicle, and by his weapons ; a Yaisya, by his kine, 
grain,- and gold ; and a Sudra by ( imprecating on his head the guilt of ) 
all heinous sins ( ).” The meaning of this: ‘ If I am guilty of 
30 concealing the subject matter in issue, then my religious merit called 
truthfulness may become fruitless’ thus he should cause a Brahmana 
taking an oath to declare ; in that manner the Kshatriya and the rest. 
In the place of ‘ my religious merit called truthfulness may become 
fruitless,’ ‘ my conveyances and weapons, may become useless ’ in the case 
of Kshatriya, ‘ my kine, grain, and gold may become useless’ in the case of 
a Yaiaya, and ‘ may all sins come to me ’ in the case of a Sfidra. This 
is the differentiation. 


1 Dh, S. Qh. IX. 4. e and 12-1^. 


2 Oh. VIII. 118. 



Mode of affirmation for the Varrias 
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The subject of touching the feet has been pointed out in another Smrli : ' 
'^‘For a nishka, however, an oath of truthfulness, for two nishkas touching 
the feet, for less than three, however, a flower, and for higher than 
that, the drinking of the Koki'\ By the word nishka (as used) here is 
indicated the fourth part of a golden karsha and stamped with the (royal) 5 

signet ; there also in some regions the transaction is in nishka. 

It may be said, indeed, by reason of the rule that ‘the mciffia etc.’ stated 

I by Manu must be taken in the matter of ordeals, it is not 

An Objection proper to set up a nishka used in ordinary transactions; 

(the answer is) no, not so ; it has been stated that in 10 
regard to nishka the rule stated by Manu does not apply; moreover in such a 
case, the value of a nishka stated becomes more than one and half a golden 
karsha. There in regard to the rule of affirmation by veracity, there 
would be a contradiction with the text of Vishnu viz : ‘‘A Bi 4 hmana, it it 

is four times as high”; for four times five krshnalas, is a fourth part of a J5 
karsha. Therefore it should be understood that the adjustment about an . 
affirmation by veracity etc- should be by the current nishka used in ordinary 
transactions. By deduction, the staking of the merit accrued from Zffifa and 
Pdrto acts, should be understood to be in regard to property which is more 
than the affirmation by castes, but less than the ordeal of religious merit. 5J0 
Page 101* 

Brhaspali'' states the subjec: of Dharma : “When a hundred had been 
stated or falsely denied, the purgation by Dharma should be administered”. 

The meaning is that the Ordeal of Dharma is administered at the lowest 
when the value is a hundred kdrshdpaiias •, and further on at the middle- 
most, for two hundred and higher; and the highest for four hundred and 25 
larger amounts ; the Same Author ^ having stated that “These figures are 
applicable in the case of low persons; for persons of the middling kind, double 
is ordained ; and for persons of the highest rank, four times as high”. 

The value of a kiirsh&pana is the eightieth part of a nishka current in 
ordinary transactions. A krffina^a, moreover, is the twentieth part of a gp 
current nishka ; while a suvania is a fourth ^ part of a current nishka. 
Thus, the adjustment of all the ordeals by regard to the current pishka 
should be understood to be as follows : Gotnmencing with four hundred 
nishkas and onwards, the poison; three hundred and twenty nishkas and 
onwards, the fire ; or two hundred and forty nishkas and onwards, the g- 

' T obTs;. u. ' 

3 aiiother reading is ^ thus the two realing 

have a variation ol 1 : 16, " 
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G-ramlij of the offence indicated hi) respective quantities 


water ; from hundred and sixty nishkas ; the balance, one hundred and 
twenty nishkas^ the Kosa ordained for a serious charge. The same Icosa may 
be for cases of eighty nishkas upwards, or forty nishkas upwards, or twenty- 
four nishkas and upwards- For six nishkas or higher, the rice ; for five 
5 nishkas or upwards, in the case of the highest-born, the ordeal shall be of 
Dharma ; for a iiishka and higher, the purgation of Ishia and Pflrta and 
the like meritorious acts ; for a fortieth part of a nishka and onwards, the 
ordinary oaths ; for a twentieth part of a nishka and upwar ds, oaths by 
castes. For these, the rules about holding the MrvA blades in the hand 
10 and the like should be understood in accordance with the text of Vishnu ^ . 

This adjustment is in regard to ordeals other than of Dharma, such as 
the balance and others, and not to be resorted to in cases of theft of property; 
since in the case of theft of property Bfhaspiti ^ has stated the adjustment 
in another manner : “The (ordeal of) poison should be administered when 
15 a thousand has been stolen ; for a quarter less, the fire ; for three quarter* 
less, the water; and the balance may be administered always. In a charge 
for four hundred, however, the red-hot mMia should be administered ; for 
three hundred, the rice should be administered ; and the kosa also for a 
half of it ; when a hundred has been stolen and falsely denied, purgation 
20 by Dharma should be administered. For a cow-thief the ( ordeals of ) 
ploughshare should be administered by the assessors with effort. These 
are for the lowest (persons) ; for persons of a middling class double is 
figures ordained ; and for persons of the highest rank, the amount is to be 
fixed four times as high by persons entrusted with judicial affairs”. 

25, Here It should be understood that the balance which has been fixed for a 

serious charge (and the same) having been stated to be for the case of a theft 
of five hundred MrsMpflms or more, an accusation in regard to that amount 
of kdrshdpanas or more ( should be taken to be ) a serious charge 
(MahdbhiyogaJi) ; for a less amount than that, a small charge (Alphdbhkjogah). 
3^ Hence also the Sahgrahakara : “Whether it be a loan, or a penalty, of 

a penance even, where the beginning is five hundred, that cause is called 
great (guru) ] where commencing with ten and onwards going as far as 
one and four hundred, that cause has been called small (laghu), by the 
experts in the rules of Smrtis”. ‘As far as one and four hundred,’ i. e. five 
35 hundred. ‘By loan’, has been stated, indifferently, the property ip dispute. 
The meaning in substance is that in the case of an accusation where 
money is not the subject matter, the greatness or smallness should be 


1 Oh, 3^. 4-9. See above p. 18Q, 
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inferred from either the amount prescribed as a penalty, or the penance 
and their corresponding amounts. 

As to 'what has been stated by YajSavalkya^ : “Never until (the limit of) 
one thousand (is reached) should the plough be administered, nor the 
(ordeal of) poison, or the balance (likewise)”, that is for the prohibition of 5 
those who may fall under the middling category by regard to their conduct, 
as in the case of the middling group, there is no serious charge 
{Mahdbhiyoga) for a denial or concealment of less than a thousand. 

Thus, moreover, in the case of the highest, there being a small charge 

for less than two thousand, the prohibition of the balance 1 0 

Page 1 02 * and the like may be inferred. As to what, moreover) 
has been stated by Pitamaha : “For a thousand, one 
should administer ( the ordeal of) balance, and similarly for half of a 
thousand, the iron; but for a half of a half, the water; and for a half of it, 
however, the (ordeal of) poison has been declared,’’ that has a reference to a 15 
person who had a previous conviction. As says Vishnu ^ : “To one formerly 
convicted of a crime, even though the matter be ever so trifling, one of the 
ordeals must be caused to be performed.” Thus, therefore, the meaning of 
the text of Pitamaha should be understood to be that, even in the case of the 
highest in the case of the one with a previous conviction for a thousand) 20 
fourfold in a small matter, the ( ordeal of ) balance comes to be used.’ 

In this manner, for ( the offences of ) treason against the king, 
and also in (serious) accusations of MahdpAtakas &nd also even for a. 
small matter, ordeals have to be administered ; so says YajBavalkya ^ ; 

“And in cases of offences affecting the king, and in serious charges, the 25 

parties should always undergo an ordeal after having purified them- 
selves”. Vishnu ■* also : “Now follows the performance of a condition - 
In cases of treason against the king, or of violence, according to the desire 
(of the judge)”. ‘Performance of a condition’, i. e. performance of an 
ordeal, such as the balance and the others. Moreover, after the maxim of 30 
the cow and the bull, Brhaspati ® states the (ordeal of) balance etc. only, 
here: “These oaths, however, have been ordained, which are easy to perform 
and proper for trifling occasions ; in cases of charges for heinous offences^ 

"they direct ordeals as the ( means of ) purgation”. In the same way also, 
it should be remeuibered that the oaths by veracity which have been stated, 35 

can never be (prescribed) in the case of violence or the like. In the case of 
( 


1 Book n. 99. 
3 Book rr, 99. 


2 Ch. TX. 18 
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theft also, the adjustment will be explained in terms of the amount of 
Nishkas current in the transactions. 

For (a man of) the highest class, in cases of fifty nishkas oi‘ more, the 
(ordeal of) poison; for thirty-seven and half nishkas or more, the (ordeal 
5 of) fire ; for seven krshnalas and thirty-three nishkas also or more, the 
water ; for twenty-five nishkas or more, the balance ; for twenty 
nishkas and more, the heated mcisha ; for fifteen nishkas and more, the 
rice ; for seven and a half nishkas^ the koha] for five nishkas and more, 
the ordeal of Dharma ; for a four units of cows and more, the ploughshare. 
10 For a man of the middle category, for (a case valued at) twenty -five 

nishkas or more, the poison ; for nineteen and a quarter nishkas and more, 
the fire ; for sixteen nishkas thirteen hnshnalas^ and a yava^ the water; for 
twelve and a half nishkas, the balance; for ten nishkas and more, the heated 
mdsha ; for seven and a half nishkas or more, the rice ; for four and thz’ee- 
15' fourth nishkas, the kokc ; for two and a half nishkas, the orde.al of Dharma ; 
for two units of cows or more, the ploughshare. 

As for the naau of the lowest class, however, for twelve and a half 
nishkas and onwards, the poison; for nine ^ nishkas and seven and a half 
krshnalas or more, the fire ; for eight nishkas and seven krshnalas less by 
20 & yava, the water;' ‘for six and a quarter ms/i/c«s or more, the balance; 
for five nishkas, the heated mcisha ; for four nishkas, less by a quarter and 
more, the rice ; for two nishkas less by half a quarter, the kokc ; for a 
nishka and a quarter, or more, the ordeal of Dharma ; for one unit of a 
cow or more, the ploughshare. 

25 For persons with previous convictions, even for a trifle in excess of 

the stated limit, the respective ordeals should be administered. In charges 
for treason against the King, or heinous offences, should be similarly 
administered. In regard, however, to the oaths commencing with vera- 
city and ending with flowers, as no particular (rule of) adjustment has 
BO been seen here, the adjustment should be made in the same manner as in 
the case of concealment ; as in the text of Vishnu ^ and of another Smrti 
also a special mention has been made as in the case of concealment. 

Thus in the^ Smrtichandrika the adjustment of ordeals according to the 
magnitude of property. 


1 33otli the editions viz. tiio Collootions ( p, lUiJ p. i!(J7 ) ua also thoj-utysoiu 
Edition Part III p. 238, 1. 19 read Apparently is 

a wrong reading, as it does not fit in with the contoxi For the translation, therefore, 
the word is take^n the pkoe of in the print. • ’ 2 Oh. IX. 3, 
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How the rule of adjustment of Ordeals according to the caste of the 
Disputants — J aty adito -Divyavyavastha 

There, Brhaspati''^ : “ la dispates regarding debts, or like other matters, 
when there is a disagreement between the parties, (an ordeal) should be 
given in accordance with the amount (in dispute), and by regard to the 6 
party (concerned) likewise.” ' By regard to the party ’ i. e. by regard to 
the caste of the two disputants. 

There Narada states the (rule of) adjiistment by regard to the caste t 
“To a Br3.hmana should be administered the 

Page 103*“ (ordeal) of balance ; for a Kshatriya, the fire ; for 10 
a Vaisya should be- 'administered the water (ordeal); 
while for a SMra, poison only. Tlie kosa 1ms been proclaimed by the wise 
men as (the ordeal) in common for all,” 

Moreover, this is not a fixed rule, as says Katyayana : “Or all Ordeals 
for all; (but) the poison (ordeal) is to be avoided in the case of the highest Ih 
of the twice-born.” 

By regard to the sex, want of capacity, and age also, Narada states a 
rule of adjustment : “ To the impotent, the sick, persons devoid of 
probity, men oppressed on all sides by calamities, the minors, the aged, the 
women, and the blind also, one should always test these by the (ordeal of) 20 
balance.” This, moreover, is a fixed rule; as the word ‘ always ’ has been 
mentioned. The use of the word ‘ balance ’ is intended to exclude (the 
ordeals of) fire, water, and poison, but not of horn also ; as says the Same 
Author : “For women, however, never has the poison been stated, nor has 
the water been declared. The real fact in their case should be ] examined 2g 
by means of the balance, /cosa, and the like.” 

By saying ‘ by means of the balance and the kosa the Author 
points out a prohibition of the fire also. And it has been pointed 
out directly by him : ^ “ Women and children must not be subjected to 

the ordeal by water by persons experts in the Dharma S^stra ; as also the 30 
sick and those who are old or feeble. Even if these happen to have 
come in, in connection with a heinous offence, one must not cause them 
to be immersed in water, nor must one cause them to carry fire 
or to bring about their purification by (the ordeal of) poison.” 

As to what, moreover, has been stated by Pitamaha : “For those who 35 
are in the midst of a vow, those with a lean body, and for the minors, the 
aged, and those engaged in austerities, there shall be administered no 


1 ^ Ch. X. 8, 


2 Oh. 1 . 818-316. 


95ir According to the natiiro tij the ajfence and the stating the accused. 

ol’deal, iE the law is to be followed,” that has a reference to the (ordeals 
of) live and water ; for (if it be taken) to exclade even the balance, koki, 
or the like, there would be a contradiction with the aforestated text. 
Thus, therefore, it should be construed that for the Impotent and tlie like, 
a the ordeals excepting those of fire, water, and poison, shall be administered. 

Likewise, for the ironsraiths and like others also, not all the ordeals 
are permissible ; so says Katyayana : “ Not to the ironsmiths, the (ordeal) 

of fire, nor water to those who subsist on water, so also to the experts in 
charms and yoya, not the (oi-deal of) poison should one administer on any 
10 account ; one must not prescribe the rice for a person with a scar ^ or a 

disease of the mouth.” Pitamaha also : “ In the case of lepers, one should 
avoid (the ordeal of) fire, water in the case of asthmic persons ; and for 
the billions or persons of phlegmatic humour, one should always exclude 
the (ordeal of) poison ; similarly also to the drunkards, to women, iind to 

J 5 vicious persons, and to rogues, likewise, the (ordeal of) kosa must not be 

administered by wise men, as also to those who propound atheistic views. 

Narada^ also : “In the case of a heinous crime, irreligious or 
ungrateful men, eunuchs, low rascals, atheists, and convicted persons, one 
should entirely exclude the administration of ^csa.” ‘ In the case of a 
20 heinous crime,’ i- e. in the case of a person who has by habit been convicted 
of a heinous crime before. Thus, moreover, it should be inferred that 
in the case of an impotent person, like the fire, kosa also should be 
excluded. 

As to what, moreover, has been stated by Katyayana : “Those accused 
25 of murdering the father, the mother, a twice-born, the guru, an infant, 
a woman, or the king, those who are tainted with MaMpdtakas (great sins), 
and the atheists particularly, those who carry the mark ^ of their 
faith, the confirmed rogues, and those who are adepts in the practice of 
charms and Yoga, the issue of the mixture of the varnas, those who are 
BO habitually inclined to sinful acts, in regard to these who are accused of 
these censurable acts, never should a Idug with an attachment for Dharma 
administer an ordeal,” that is intended as a prohibition of an ordeal to be 

1 i. e. who earn their livelihood in water. 

2 This passage has various readings in the several digests and their 

editions. The Mysore edition of the Smrtichandrika, reads ( p. 240 ) for 

the reading adopted in this series ■, the Anandasrama edition of Apararka reads 
^4 ( p. 699 ) and M. M. Kane adopts the reading ( Verse 484 ). 

3 Ch.L 888, 
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|)erformed by them directly, bat not Tor a trial by means ot au ordeal ; 
since immediately after this, has been stated by the Same Author: “An 
Ordeal may be permitted to good men appointed by these very persons ; 
where good men do not desire, there he (?, e. the accused) may have his 
exhoneration through his own men”. ‘An ordeal may be permitted’, i. e- 5 
the King may allow it to be administered. To that 

Page 104* effect the Same Author : “ In these (kinds of) disputes 

those ordeals which have been prohibited (for them)^ 
the king should get these performed by their own ’’ men with effort. He 
should not give up the accused person ; as says Mann." ‘ Give up ’ i, e- 10 
having him purged in the manner stated. 

As for what has been stated by him : “ In the case of the untouchable, 
the ^ slave of money, the mlenchhas, and the offsprings of unions in the 
inverse order of the Vanias, the decision (as to au ordeal ) does not, 
however, rest with King ; in the case of a doubt, the ordeals well known 13 
among these ( classes ) should one direct ( to be administered)”, that should 
be understood to have a reference where their own men appointed by 
them are not available. 

Thus the Rule of adjustment according to the disputants' caste etc. 

Now the Adjustment of ordeals by regard to seasons. Rtuto Divyavyavaslha. 20 

There Pitamaha : “The balance has been prescribed for all the seasons? 
when the wind blows, one should give it up ; the fire in the Sis'ira and 
Hemanta and during the rainy season has been declared; in the Sarad and the 
Grishma, the water, and in the Hemanta and .Sis'ira the poison.” The use 
of the balance is intended to indicate the iom also, v ide the text of Narada : 25 

“ The ordeal of kom, however, may be always admi nistered, the balance is 
for all times. The use of (the word) hosa is indicative of rice and the rest^ 
so has been stated by tlie commentators. Therefore, of the (ordeals of ) fire^ 
water, and poison alone is the adjustment by regard to seasons. Hence also 
of these, even a prohibition in other seasons has been pointed out by the 39 
Same Author * : “The ordeal by wa ter must not take place in the cold 
weather, nor in the hot season the purgation by fire ; nor should one 

1 another reading ia — by good men. 

2 , — another reading ia ‘slavaa of the lo west olassb 

3 A year is divided into six seasons or Bjms, viz. Vasmtu,, QrishmUf Varxha, 

Sarad, Semanta and Siiira, oaoh Stu aoveiing two moabhs, oommenoing with Chaitr^ 
and ending with Phalguna conseoativeiy. 4 Oh. I. 269 

35 
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aclministei* poison during the rainy season, nor should the King administer 
the balance in stormy weather.” Vishnu ^ also : “To the leper, to the infirm, 
or to the ironsraiths, the ( ordeal oE ) fire must not be adinini stered, nor in 
the Sarad or the Grishma also. The ( ordeal o£ ) poison must not be 
5 administered to lepers, to billions persons, or to the Brflhmaiias. The 
(ordeal o£) water must not be administered to persons afflicted with phlegm 
or ( other ) illness, to the timid, to the asthmatic, nor to those who gain 
their subsistence from water ( e. g. fishermen etc. ). N or during the two 
sexsons of Hemanta and Sisira, the ordeal ol hoka must be administered 
lO to atheists ; nor when the country is afflicted with disease or death.” 

The use of the word Hemanta is intended to prohibit in the month of 
Pnshya and not of the Margasirsha also ; as by reason of the absence of 
excessive cold during that ( season ), there would be an absence of prohibi- 
tionuigainst the water ordeal. In this connection Pitamaha : "Chaitra and 
15 also M^lrgasirsha, the Yaisahha similaidy also, these months are generally 
unobjectionable for the ordeals.’j 

Thus the Adjuslmenl of ordeals by the Seasons. 

Now the Places for the ordeals - Divyade^ahi. 

There Pitamaha : "Facing the east, should the balance be constructed 
20 ( so as to be ) immovable, always at a pure place, at the place of Indra, or 

in the Court, or at the King’s gate, or at a cross-road.” ‘The place of 
Indra’ i e. the abode of a wellhnown deity; as Narada^ has stated : "In 
the Court, or before the gates of the King’s palace, or in sight of an abode 
of the Gods, or a cross road.” Hez’e Katyayana states a 
25 Page. 105*' rule of adjustment : “ In the place of Indra, for men 

accused of Mahdpdtakas ( heinous sins ); for those 
(accused of ) attempting treason against the King, should be fixed at the 
gate of the royal residence; for the issue of a marriage in the inverse order, 
the ordeal should be administered at a cross-road; while for other matters 
30 the wise declare it to be in the Court room.” By the use of the word 
‘Ordeal’ generally, it should be understood that this rule is not confined to 
balance only, but that ( it is ) for others also, for which any particular 
place has not been mentioned. 

The Same Author says that by disregarding ( the rule as to ) the pre- 
3 - scribed place, the conclnsiveness of an ordealis destroyed: "Ordeals adminis- 


1 See CL. rS. 26-32. 
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tered at an impi-oper place or time, as also those which are performed 
outside the habitation, bring about a disruption of the matters m hand; 
here ( there is ) no doubt-” “Habitation’ u e. place of residence, peoples’ 
place; outside of that; i. e. in short, in a lonely place. By this it comes to 
be stated as of course, that ordeals must be administered in the presence of 3 
the people only- It has also been stated by Pitamaha '• “ The ordeals should 
be administered by the king or by a person duly authorized ( by him ) in 
his own personal presence, as also of the Brahmanas learned in the Yedas, 
and also of the subjects likewise’’. ‘Duly authorized’, i. e. the Chief Judge. 

Thus the Place for the Ordeals. 10 


Now the Rule regarding the Preparation of the Balance- — Dhatanirmanavidhih. 

There Narada : “One should cause it to be made of the Khadira 
wood ( which must be ) without uotches or withered portions, or of the 
Simsapa wood; or when that is not available, of the Srlla wood, and devoid 
of rents ; of Aiijana, Tinduki, S&ra, Timisa, red sandal; woods of these 15 
kinds should be determined upon for the balance.” By saying ‘of these 
kinds’, the Author indicates that in the absence of those stated above, any 
other sacrihcial ^ tree may be taken. 

It has also been pointed out by Pitamaha j “After cutting down a 
sacrificial tree preceded by ( the incantation of ) the hymns, and in accor' 20 
dance with the rules, and after saluting the guardian deities of the quarters, 
the balance should be constructed by the wise. The hymn in honour of 
God Soma should be muttered softly at ( the time of ) the cutting up of 
the tree-” An option has been stated by some as regards the hymns to 
Soma or Vauaspati, on account of the result to be secured being similar, 25 
The use of the word ‘balance’ is intended to indicate its surrounding 
parts also. Therefore for the purpose of the feet, posts, also a tree 
should be cut. 

Hence also, the measure of a balance with its surrounding parts has 
been stated by the Same Author ; “The balance should be of four haslas 30 
and the two feet should also be constructed of the same size. The space 
iutervening between the two, however, should be two haslas or half a hasta 
more.” ‘The two feet’ i e, the two pillars holding the wood called axis 
ivhich supports the balance; ‘of fhe same sort’, i, e, the meaning js four 
haslas by measurement. 

% V 
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This measure o£ the two posts should, moreover, be understood 
to be of the upper pai’t of the two arms to be dug up ; therefore these 
become of six Jiasias ( together ) with the part to be dug up. To 
that effect, moreover, Vyasa ^ : “ These two heads have been stated 

5 to be dug for two hasias-, hence the size of these two by measurement 
has been stated to be six hastasy The size of the axis, however, hag 
been automatically established by the mention of the two feet and the 
intervening space, and therefore has not been separately mentioned. From 
this, it should be undei'stood- that the axis should be so constructed that it 
10 will not protrude beyond the top portion of the pedal pillars, so that it 
should be more than two or two and a half liasias. A hasta, moreover, is 
made of twenty-four angulas ; so has been pointed out in Another Smrli : 
‘Eight middle portions of a slanting yava or three vnhis held topwise, has 
been stated to be the measure of the angula; a viiasti is 
15 Page 106* of twelve angulas, (and) a hasia is made up of two 

vitas{is'\ The balance etc. should be made stout to 
such an extent that the.se would become strong ; or the particular degree 
of stoutness should be known from usage, as no particular text has been 
prescribed. 

20 In regard to the balance, however, other particulars have been pointed 
out by Pitamaha ; “ A quadrangular balance should be made which should 
also be strong and straight ; rings also should be fastened at three points 
with effort.” ‘Rings’ i. e- iron bracelets ; ‘at three points,’ i. e, near the 
two ends, and at the middle also ; the word ‘ rings ’ is indicative of other 
25 iron parts also. Therefore, two iron nails slightly bent and resembling 
the horns of a crab should be fixed near the two ends for holding the 
strings of the scales. In the middle, however, an iron chain should be 
fixed in the axis wood for the purpose of placing the balance. So also 
Narada ^ ; “^^Quadr angular with the places such as the balance, and hooks 
SO etc.” Here, by the word ‘ balance ’ (dhata) is intended the cord connected 
with the centre of the balance ; by the word ‘ hooks ’ are expressed the 
nails near the end by reason of the resemblance. Thus the meaning is 
this : The balance should be fixed with iron chains etc. which would 

/s 

ensure stability. By the use of the word Adi ‘etc,’ the author points 
35 out that in the axis also there should be one hook- 

Eikewise, the method of the instalment of the post also has been 
pointed out by the Same Author : — “ Placed on t]he south and the north, the 


1 C/0. Narada Oh. I. 261. 
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‘two being joined together, and after having made the ends even on that 
ground, the balance should be established on the two.” The meaning of 
this: The footposts placed ’at an equal distance in the direction of the 
south and the north, having made the two ends tied together on the axle 
wood, in the midst of these two, on the axle of the balance, the scales 5 
should be established. 

How then should it be established ? So the Same Author proceeds : 

“ After having well tied the iron chains gathered in the middle space, 
one knowing the law should place the balance well joined together east 
to west.” ‘East to West’ viz. East to West lengthwise. It should be 10 
made with its end towards the east. So says Pitamaha : “The balance should 
always be placed facing the east, immovable, and on a pure place.” 

Narada ^ states for the purpose of ensuring steadiness : “The two posts 
should be dug in every case to the depth of two haslets below the ground in 
that manner”. By saying ‘in that manner’ the Author points out that 15 
something else also should be constructed as part of the balance, such as the 
arch and the like. That has, moreover, been pointed out by Pitamaha : “The 
arches should be created in the rear of both the posts, which should always 
be higher by ten ahgulis than the balance ; then two suspenders of clay 
should be prepared, hanging downwards from the arches tied together by 20 
ropes and touching the top of the balance. The balance should always be 
caused to be constructed decorated with buntings and flags ; a balance 
house should be caused to be constructed wide ia extent, and of great 
height, and of white colour, at such a place from where when placed, it 
would not be disturbed from the outside by the Chandiilas or crows. The 25 
guardian Deities of the quarters and the like should be duly established in 
all directions, and at the three junction periods one should duly worship 
these by means of scents, flowers, and smears. The king should cause it to 
be furnished with doors and locks, guarded by sentinels, and furnished 
with earth, water, and fire, and should not leave it unattended”. 30 

Here, it has been stated by some, that the constraction of a house 
etc. is on account of the object of (having) a fixture for the balance, and it 
is not due to any injunction or rule, and therefore when there is no 
desire to fix it, it should certainly not to be constructed. 

Thus the Procedure regarding the preparation of n balance. 35 
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Page 107* 

Now the law (applicable in) common to all the ordeals. 

There Brhaspati^ : ‘‘Either through affection, anger, or covetousness; 
witnesses are liable to betrayal. But in the case of an ordeal 
properly administered according to the rules, there can never be a 
5 miscarz'iage at any time.” Therefore, the import is that an ordeal should 
be administered duly according to the rules. The law, moreover, 
has been pointed out by Pitamaha : “ In regard to ordeals, all the 
details should be properly observed by the Chief Judge, like the 
Chief priest at sacrifices, after fasting, and under the King’s order.” ‘All 
10 the details’ i. e. genei’al as well as special. 

There the general ones have been poinded out by the Same Author •. 
‘‘Thereafter, one knowing the law should invoke the deities under the 
following rules,” ‘The following’ i. e. about to be stated. The Same Author 
points out thernle itself ; “With his face turned towards the east, with hands 
15 joined in cavity, the Chief Judge should then address as follows : ‘0 God 
Dharma, come. 0 come, and be seated in this ordeal accompanied by the 
guardian deities of the quarters, and by the groups of the Vasus, Adityas and 
Maruts.” Thereafter after having decided upon an oi’deal as is indicated by 
the expression ‘in this ordeal’, and as has been observed by the Same Author : 
20 “ And after having invoked the God Dharma in the balance, thereafter the 

other parts should be cast^ in upon The use of the word ‘ balance ’ is 
indicative, by an extension, of the particular ordeal under contemplation ; 
for in the case of all the ordeals, the invokation of the Dharma, and 
placing of all the parts will be stated hereafter. 

25 By the Same author has been pointed out the meaning of the expression 

‘ assignation of the parts ’ : — “ Having established Indra in the East, 
and the Lord of the Dead ( Prelesah ) in the South, Varuna in the portion 
towards the West, and Kubera in the North, he should place Agui and 
other guardian Deities of the quarters in the parts in the corners.” 

30 “ Indra has the yellow colour, Yama the blue, and the colour of 

Yaruna is like that of the sphalika stone j Kubera, moreover, has the lustre 
of gold, and the god of Fire also possesses the golden hue. Similarly, the 
Nirrtih is known to be blue, and Wayu ( the god of wind ) smoky. Isaiia 
is, however, red. Thus should all these be contemplated in the order 
,35 (mentioned above). A wise man should worship the Vasus on the southern 

'T'^OhTxTTeT ^ 

2 ». s. Bliould make the iVyaiff—assignotion of ths various parts to 

4if(erent divinities as is detailed hereafter, 
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side of Iiidra. Dhara, Dhruva, and similarly Soma, Apa, Aiiila, Nala, 
Pratyftsha, and Prabhafca, are known as the eight Vasus. 

“Similarly the group of the Adityas should be placed between the 
Lord of the Gods and the Is'Hna. Dhlttfl, Aryamli,, and Mitra, so also, 
Varunah, Aihaih and Bhagah, likewise Indra, Vivaswan, and Phshtl and 5 
Parjanya known as the tenth ; then Twashta, and then Vishnu not the 
last, though born of the last, these are the twelve Adityas described by 
their names.” 

“ The point towards the west of Agni is known to be the place for the 
Rudras, Virabhadra, Bambhuh, Girm of great fame, Ajaikapad, ;lq 
A hirbhudbiiya, Pinfiki the never defeated ; so also BhuvanMhtsVarah, 
Kapali, the lord of the people, Sthftnuh, Bhavah, and Bhagav 9 ,n are known 
to be the eleven Rudras.” 

“ Between the Lord of the dead and Rakshas a place should be 
assigned for the Mother Deities viz.; Br&mhi, M^beswari, and also 
Vaishnavi, Vllr^hi, M&hendri, and ChflmupdS, accompanied by the bands 
of the followers.” 

“ The point to the north of Nirrti is known to be the place for 
Ganesa, and the place for the Maruts is said to be at the northern side of 
Varuna ; Gaganah, Spars'anah, V&yuh, Anilah, and also Mar Utah, Prltnah, gp 
and the two viz ; Pr§,nesa and Jtva are known as the eight Maruts, 

A wise man should invoke the goddess Durgtl at the northern side 
of the balance.” 

Here, as before, also the use of the word ‘ balance * is indicative by an 
extension of the particular ordeal which has been contemplated. In this 35 
manner, one should offer worship to the deities which have been invoked 
in their respective places. 

To that effect proceeds the Same Author ! “The worship of these 
deities is, however, known to be by I’epeating their own names.” There 
also, the Same Author mentions the order : “Having offered worship to the 
Dharma commencing with the arghya and ending with the decorations, 
thereafter, one should offer arghya &c. to the other deities ending with 
decorations.” ‘Of the other deities ’ i. e, commencing 

Page 108 * with Indra and ending with Durg&. The offering of 

arghya etc. to these should be in accordance with the gg 
sense of the words, and not in pieces. For in that case, there would be 
the incongruity of a simultaneity deduced from the text of the details. 

After having offered decorations to PurgS, to Dharma, and to the deities 
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commencing with Tndra, and ending with Durgii one should otter as befoi'e, 
the worship in the form of sandal paste and other articles. So the Same 
Author has stated : “Commencing with perfume, sandal paste, and ending 
with Naivedya, one should otter the worship.” 

5 Tliereafter one should otter oblations in the four quarters and 

with four offering's. i^E'or, moreover, the Same Author says : “In the four 
quarters likewise should be ottered oblations by those proficient in the 
Vedas, with clarified butter as well as with the oblations and sacrificial 
material such as the acrificial sticks commencing with the Pranava of Sdviiri 
10 and ending with the expression one should complete the sacrifice.” 

The meaning is ' that having established the Laukika fire in the four 
quarters at each point of the quarter, one sacrificial priest should offer 
oblations consisting of the sacrificial sticks, clarified butter, and boiled rice 
each, to the number of one hundred and eight with the Mantra ‘Tatsavituh’ 

15 (that of the bright luminary ) with the Pranava at both ends and 

ending with the word ‘ Swfihfl ’. 

Although here the number has not been stated, it stands established 
by itself by a text of another Smrli viz. : “Where no number has been stated, 
the number one hundred and eight has been declared.’’ All this should be 
20 performed in the first part of the day, as that is regarded as the principal 
period. To that effect alsoNarada^ : ‘The person having fasted fora day and 
night and taken a bath, having wet clothes on, the administration of ordeals 
for such a person to be performed has been ordained to be in the forenoon”. 

As for what has been stated by YajSavalkya ^ : “ Having summoned 

25 one who has bathed with clothes on, who has observed a fast, one 
should at sun- rise make him undergo (any of) all the ordeals in 
the presence of the King and of the Brahmanas.”; there, by the use of 
the word ‘ sunrise ’, it should be understood by an orientation of language 
that the forenoon alone has been ordained. Moreover, the forenoon should 
30 be that in conjunction with Sunday by regard to the force of usage. 

After the oblations, proceeds PMmaha: “ Having written on a leaflet 
whatever be the offence with which the person is charged, it should be 
placed on the head with the repetition of this ManiraP ‘ With this ’ i. e. 
which will be stated hereafter. The Author states that very Mantra • “The 
35 Sun, the Moon, the'Fire, the Wind, the Sky, the Eaz’th, the Water, the 
heart, and the^God Yama,.the day as well as the night, the two twilights, 
and the Dharma also, each knows the actions of a man.” 


1 Ch. I. 268. 
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This procediu'e, moreover, ia common to all the ordeals. So says the 
Same Author : “This rule and the procedure in its entirety, one should utilise 
in the case o£ all the ordeals. The invocation o£ the Divinities, like-wise, 
should be done in the same manner.’" The meaning is that all the acts, 
viz;., commencing with the invocation o£ Dharma and placing the earth on 5 
the head o£ the subject of purification should be done in all the ordeals* 
Likewise, at the end of all the ordeals, a good Dakshin^ which will create 
satisfaction should be given to the head sacrificial priest and others. To that 
effect is the Same Author : “ One should give satisfaction to the sacrificial 

priests, the head priest, and the other Ach^ryas by means of Dakshina.” 10 
Thus ends the Procedure common to all the ordeals* 


blow the Procedure for the putting up of the balance : Dhataropanavidhi^. 

There Narada *. ^ “ After having well fastened the two scales by the 
hooks of the beam, he should place the man in the one scale, and a stone in 
the other.” The meaning is that having fastened the two ropes to the 15 
two scales by the hooks and the beam prepared according to the rules. 

The use of the word ‘ stone ’ is indicative, by an extension, of earth and 
the like also. Hence also Pitamaha : “ The two scales should be fastened 

to the sides of both (the posts), and (blades of the) dariha grass should be 

placed in both the seats with their ends turned towards 20 
Page 109* the East. In the scale towards the West should b.e 
weighed the parties ( performing the ordeal ) and iu 
the other the clean earth, avoiding the bricks, the ashes, stones, skull, 
and bones.” 

The combination of the bricks and the stones with the earth 25 
is prohibited ; and there is no optional rule, these two also having been 
prescribed. To that effect Narada : ^ “There he should place a basket and 
fill it with bricks, mud, and grains of sand.” The meaning is that with 
bricks, with stones, or with sand grains. Or the basket may be filled with 
beans as has been stated in another Smrti : “ Or a heap of beans.” Thus 3 Q 

the rule of option should be understood for measuring the balance in the 
case of stone, earth, bricks, sand grains, and beaus. Hence also has been 
stated'by Narada : “ The ball of earth and the accused person, one should 

hold ecjually in the balance, In the povthefn sga|e, ope phqtll^ ho|d the 
person, and in the southern, the stone." 

I Oh. I, 27 iT 
Si 
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The expression ‘ in the northern scale ’ has a reference to the 
balance, constnictefl extending from the southern to the j^orthern 
direction. Although a construction in that manner has not been 
stated before, still from this very text, it has been established 
5 as of course, that having constructed the foot pillars stationed east-west, 
the balance should be constructed leading towards the north, and there is 
no contradiction whatsoever. 

To the expression ' should hold in the balance,’ the supplement is 
‘any one from among the (guilds of) tradesmen etc-’ To that effect also is 
10 Vishnu^ : "The same, moreover, a man from among the guilds of trades-- 
men, goldsmiths, or of braziers, should hold (equally).” ‘ The same ’ 
i- e. the balance. When held by any one of all these, they should be 
appointed by the king for the purpose of marking the equipoise. To that 
effect is Pitamaha ; " Persons expert in the weighing of balances should 

15 be appointed as judges, such as the tradesmen, goldsmiths, and the braziers 
likewise also.” These when appointed, moreover, should carefully inspect 
all around ; to that effect also NSrada : ^ " Goldsmiths, merchants, and 

skilful braziers, experienced in the art of weighing should inspect (the 
beam of) the balance.” 

20 In regard to ( the functions of ) the inspectors, says Pitamaha : 

“ The judges should always make the balance even, and in a line 
with the suspender, and the wise should place water over the balance ; 
that balance should be considered as even wherein the water does not 
move.” The clay suspenders hanging down upon the two arches, the con- 
25 nection of these which is even ; on the tops of the two rings is the balance 
even, and in a line with the suspender. So also Narada •- ^ “ In the first 

weighmeut, the weight of the man should be ascertained with the aid of 
experienced men, and the arch marked at the height which corresponds to 
the even position of the two scales.” 

30 After ascertaining the evenness says Vishnu : * " The equipoise and 

the man having been made equal in weight, and (the position of the scales) 
well marked, the man should be made to descend from the balance.” 
‘ Well marked ’ i, e, for the purpose of marking the evenness, marked with 
white lines at those points where the ropes of the balance are joined 
^5 together. 


1. Dh, S. Oh.X. 4. 
r ou. I, 27$, 
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After the descent, says Pitamahai “Having first got the man -weighed, 
and after having got him down, the balance shonld always be kept 
adorned -with buntings and flags.” 

After these preliminaries, the procednre common to all the ordeals^ 
i. e. commencing with the invocation of the Dharma and ending with the S 
placing' of the parchment upon the head of the accu,sed, should be obser- 
ved. For the Same author says : “This manira and the whole of this 
procedure^ one should observe in all ordeals ; in the same manner, the 
invocation of the divinities should be made.” There, in regard to the 
material for the -worship of Dhrina, Narada states a special rule : “With 10 
red sandal paste, red flowers, curdled milk, fried puddings, rice grains' 
etc. first he should offer worship etc. to the balance, and then should do 
honour to the respectable.” ‘Balance’ A e, Dharma, posted in the balance ; 

‘The respectable’, such as Indra and others. 

After placing the leaf on the head of the accused, says Pitamaha : 15 

“One knowing the Slistra should invoke the balance 
Page 110 * thus : ‘0 balance, you have been created by Brahman 

for testing the sinful ; from the letter dha ( in 
your name) you are Dharma incarnate, and since from the letter (a (in 
your name), you determine the guilty man when weighed (in you ), there- 20 
fore you are called Dhata ('Sia).” ‘One knowing the S&stra’, i. e, the chief 
judge ; as the Same Author has stated : “In regard to the ordeals, 
the Chief Judge should duly perform all the acts”. 

Thereafter, the accused also should invoke the balance. To that 
effect YSjSavalkya ^ : “ When men versed in holding a balance have seated 35 
a party therein, weighed him against an equal weight, marked a line, and 
caused him to descend (100) ; ‘0 balance, thou art the abode of truth, and 
wert created by the gods in the olden times; therefore, 0, auspicious one, 
speak the truth, and free me from suspicion (101). 0 Mother, if it be 

that I am the sinner then carry me 'down. If I am pure, carry me 30 
upwards,’ thus should he (make an) appeal to the balance”. The meaning 
is that with the mantra^ commencing with ‘0 balance’, and ending with 
‘me upwards’, the accused should make an appeal to the balance before 
getting in again. 

Thereafter the Chief Judge should seat him in again. To that effect S5 
Narada : “After having admonished with solemn imprecations, be 


1 Book II, 100-102. 
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should c.iuse the mau to get into the seat again, when there is no wind not* 
rainfall, aud after having placed the parcliment on his head.’’ ‘After 
having admonished with solemn imprecations’, i e. the meaning is, that after 
having bouivd the holder of the balance with solemn oaths. The oaths 
5 also have been set out by the Same Author : “ Those regions which have 

been stated for a BrA,hmicide, those regions ( which are ) for false witnesses^ 
these regions are for the holder of the balance who holds the balance 
dishonestly.” 

After seating him again says Narada * : "When he has ascended the 
10 scale, a twiceborne man holding the scales (in his hand) should address 
thus ; ‘Thou art called dhiitii, which word is synonymous with dharma 
(justice). Thou bnowest of all beings the b.ad and good actions also ; thou 
alone, 0 God, knowest what human beings do not know. This man who has 
been arraigned in a cause, is (being) weighed upon by thee ; therefore be 
15 pleased to free this man, who is under a suspicion, according to Dharma- 
Thou art far superior to Gods, demons, and mortals in point of veracity ; 
0 divine lord you are linked with truth by means of the auspicious and the 
inauspicious signs. The sun, and the moon, the fire, the wind, the sky, 
the earth, the water, the heart, the (god) Yama also, the day, as well as 
20 the night, and the two evenings, and Dharma also, ( each one ) knows the 
action of men’h The meaning is that after having duly placed the 
accused in the scale in a proper position, the Chief Judge, should address 
commencing with ‘0 Dharma’ and ending with (the word) ‘action’. 

After the pronunciation of the mantra Pitamaha : “One knowing 
25^ astronomy and who is the best of BrShmanas should observe the interval 
of time, the interval of five vinddis should be determined by those who 
are experts in determining time. Among the umpires the best of the 
Br^hmanas who would depose only to such (a fact) as has been seen by 
them, who are wise, pure, and who are not covetous should be appointed 
30 by the king ; from their verdict should be inferred the decision about 
innocence or guilt”. 

The interval (required) for pronouncing three hundred long letters 
make five Vin&dis. To that effect also another Smrti ; “( The interval 

required for pronouncing ) the long letters is ( known as) Prdna ; six 
S5. Frdnas make a Vinddi”. Thus, therefore, the meaning of the aforestated 
texts to be inferred is that the Br&hmana conversant with astronomy by 
pronouncing long letters should measure up the interval of five Vinddis, 
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the accused should, dm’ing that interval, remain in the balance ; during 
this interval the appointed umpires should make up the decision as to the 
innocence or guilt by means of the signs of success or defeat. 

What then are the signs of success or defeat ? Anticipating this, says 
Narada ^ *. “Upon being weighed, if he increases, ^ he is undoubtedly o 
innocent ; if (his weight remains) the same or (if it) becomes less, the 
man cannot be declared innocent”. 


As to what moreover has been stated by Pitamaha : “If he becomes 
less, he will not be ( regarded as ) innocent, according 

Page 111 to some, however, if he remains the same, he is not . 10 
innocent, one who remains the same should be regarded 
as guilty of a petty offence, while one guilty of a great sin becomes 
less ”, there the expression ‘ According to some ’ is intended as evidencing 
respect, and not intended as indicative of innocence according to hid 
own opinion ; for persons committing petty offences are also guilty ; there- l5 
fore, there is no distinction whatsoever in the defeat of one who becomes 
less and one who remains the same. In regard to the punishment and 
the penance, however, there is a great distinction ; for punishment and 
penance follow ( the degree of ) guilt. 

As for what has been stated by Brhaspati * : “If one who is accused 20 
becomes less in the balance, he shall be held guilty ; but if he remains 
even, he should be weighed again ; if he increases, he becomes successful.” 

The meaning of that is this t The decision about the guilt of one who 
stands even ( in the balance ) is not to be made after the proceeding* of 
the first weighment, but if when weighed again, there is still the evenness 25 
also, then the guilt should be determined upon. In the same way, in 
the case when the scales are broken, or such other like cases also, the guilt 
or innocence of one who is being weighed again must not be decided upon. 

To that effect also Katyayana ; “ When the scales break, or the -balance is 

broken, or the ropes also, as also when a doubt arise* as to the innocence, 30 
one should again test the man”. 

The ( subject of ) doubt about the innocence, however, has been 
elaborated by NSrada : “When it is broken up in the top points of the 
balance, or when the level point has deviated, or when it has been shaken 
by the wind, or goes up or down even, or also when it suddenly slips 35 
away, then one should resort to neither ( conclusion )”. The meaning is 


1 

2 
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that when the ends of the balance have slanted sideways, as also when the 
the water ]/laced for ascertaining the evenness has moved, or also when 
■under the force of the wind the balance quivers upwards and downwards, 
or when it slips off from the hand of the holder of the balance, then one 
5 should not give a decision as to success or defeat. 

As for what again has been stated by him : “ Should the base burst, 

or the scales break, or the beams of the hooks split, or the strings burst, or 
the transverse befim break, the accused shall be acquitted,” that also has 
a reference to where the cause of the breaking etc, is not visible ^ , for like 
10 the ordeal, the breaking ^ up of the scales etc. is the cause of purification. 
•Here Pifamaha : “ When all the umpires declare the innocence or guilt to 

the King, then the King surrounded by the good people, should call up 
the acquitted person and do him honour, and also should bring about the 
satisfaction of the sacrificial and the head priests by dakshin/ls. The 
15 king causing this to be observed^ after having experienced enjoyable 
luxuries, obtains great fame, and becomes entitled for the supreme Brahma." 

Thus iu the Smrtichandrika the procedure about the placing in the Balance. 

Now the Procedure about the ( ordeal of ) Fire. Agnividhilj. 

There Pitaroaha : “I shall describe the procedure for the fire (ordeal) 
20 in details, as dictated in the S^sbra ; one should cause eight circles to 
be prepared, and the ninth iu the front likewise.” The meaning 
is that at a wellknowa place as prescribed by the rules, such as 
a temple of god or the like, having performed the purification 
( ceremony ) of the ground by digging and sprinkling, there the 
25 Chief Judge should prepare nine .circles ending towards the east, 
after observing a fast, being directed by the King’s command. 

These, moreover, should be prepared with cowdung, as the Same Author 
has stated : “ These, moreover, should be prepared by (means of) the 

cowdung, and should be properly sprinkled.” The internal extent and 
30 measure of these both have been pointed out by YSjaavalkya ® : “A 
mandda (circle) should be understood to be of sixteen ahgulas, and the 
same should be the space intervening,” The meaning 

Page 1 12* is that the circles and their intervening spaces should 
(each) be made of the extent of sixteen fingers. 

1 On p. 111. 1. 17 for read &c. 
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The presiding deities of the Mandalas have been pointed out by 
Pitamaha : “The first circle should be dedicated to the god Agni (Fire), the 
second has been stated to be for Yai'una ; the third for the god V4yu 
(Wind) ; the fourth to the god Yama ; the fifth for the god ludra ; the 
sixth is stated to be for Kubera ; the seventh to the deity Soma ; and the 5 

eighth to the Sun likewise; the ninth for all the divinities ; this is the 
rule known to all the experts in ordeals.” 

Here the Fire is worshipped, therefore, it is ( designated as ) 
‘dedicated to Agni’, as a mandala is not possible to be for Agni 
either upon the ground ^ of the oblations being offered, or because of (its so 10 
having been mentioned in) any Siikta. Tn this manner also should be ' 
considered ( the position ) in regard to Mandalas for Varuna and the 
others, to be by reason of their being placed there for the purpose of worship. 

Therefore as in the text : ‘ Let the cup ( Chamasa ) ^ go away to the 
Sbild etc.’, by reason of the (collective)’ appellation indicated in the 13 
directing mantra viz- ‘ The cup be for the Hold,,' as the right of the Bold, 
and the others arises, in these places, of consuming in the cup, so by 
reason of the appellative ’ ‘of the Agni, etc.,’ the worship of Agni and the 
rest should be made in their respective places ; this is established from this 
very text. 20 

Therefore, after the sprinkling of the circles ( mandalas ), one should 
offer worship to the presiding deities of the mandalas- Thereafter, one 
should throw darbhas with their ends towards the east ; as the same Author 

1 Tll0 moaning is tliat there is no offering of ohlatloas prescribsd in this 
connection, nor has any special section of the Veda directed this to bo dono. 

2 See Jaimini III. V, 22 ( in the 7th Adhikarana and also the 8th and 9 th 
Adhikaranas 23-30 Sutras ). The Sutra reads thus =^1^5 

By reason of the Samkhyd in the case of spoons ( or cups ) and of the mention of the 
connection being for it. . 

In the Jyoti^htoma sacrifice is tho Vedic Text ng?l3?38tf-ir5rsl'JT: irligoT, !T!T3TtTr5rt2f. 

Here the position is suggested that, ns there is no specific text to that effect, it 
does not sanction eating from the spoon. To this the answer of the Siddhantin is that 
here there is a general call for the CAnwiosi (=q(Tgt) i. e. those who are entitled to the 
use of the or spoon, and thus they are collectively designated by the appellation 
( ) as an authoritative statement by the Acharyas called By the 

etymology of the word also, the oonolasion is that these priests are entitled to 
drink Soma. 

Applying tho rule here, the Author says that by the very fact of the UdfW® or 
appellations such n,s sjijtir, &c. it is established that the several deities named 
should be offered wotship. 
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has stated : “ At each mandala should be offered kusa grass as directed 
in the S&stra To the southern direction of the first mandala and not 
at a long distance, after having established a Grhya fire, one should 
perform the pacificatory ^ sacrifice {S'dnii homa ), as the same Author has 
5 stated : “ With the object of securing peace ( S'dnti ), one should offer one 
hundred and eight oblations of ghee into the fire”. 

The sacrifice, moreover, shou’d be offered with the oblation mantra^ 
‘‘To agni, the purifier, this oblation, Sv&hfi,’ so has been stated by the 
commentators. 

10 Thereafter, in that fire, one should heat the iron ball : To that effect 

• Pitamaha : “ After removing all angles and making it even, one should 

heat in the fire a ball of iron of eight amjdas and weighing fifty yalas ”• 
‘Even,’ i. e. not low, nor high. The mention of the word samam, ‘equally’^ 
again a second time is with the object of ordaining that one should 
15 heat it all round ; one should heat a ball of sixteen palas ; vide the text 
of Sankha and Likhita : “ Thereupon after having taken into the cavity of 
his hands joined together a red hot iron ball weighing sixteen palas and 
covered in seven asvatiha leaves, he should go seven times to the 
boundary line.’’ 

20 The heating, however, should be done by an ironsmith ; so says 

Narada : ^ “One who is a brazier by birth, and moreover who is an expert 
in working with fire, and one also who has witnessed the performance 
elsewhere, by such a one should the iron be heated in the fire.” 

By the expression ‘one who has witnessed the performance elsewhere’, 
25 is indicated that as in the case ordinarily, for the purification of 
iron, when well heated it is sprinkled with water, and having been heated 
again, it is again thrown into the water and the heating is done again 
with the object of accomplishing the perfection of the iron, in the same 
way should be done here also. 

.HO There, while the third heating is preceding, one should perform the 

ceremonial common to all the ordeals, such as commencing with the 
invocation of Dharma, and ending with the placing of the leaf on the 
head. So also Pitamaha : “This mantra ceremonial in its entirety, one 
should utilise in regard to all the ordeals ; and one should perform the 
35 invocation of the gods }n a similar manner.” 
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iio calamity is produced in regard to a son, wife, or property also, sucLa 
one should be regarded as innocent, and there is no doubt ( about this 
By Pitamaha has been mentioned other intervals also : “Either within 
three nights, or seven nights, or even two weeks also, one to whom any 
calamity is seen (to have happened), such a man is certainly a sinner", i S 
‘To whom’ i e. to the accused. 

The Same Author says that the guilt as a sinner is Inferable not only 
from any untoward happening to the accused himself personally, but even 
from an untoward happening to his kith and kin also : “Not only of 

himself only, but if to ( any of ) all his kindred occur a ( calamity in the 1.0 

form of a) disease, fire, or the death of a kindred, that even is its 
ind cation". The meaning is that, it is not that if that i. e. the disease or 
such other untoward happening occur only to him who has swallowed 
the Kosa, but on the other hand, if it happens to any one among all his 
kindred, then also. 15 

By Manu ^ also another interval has been stated : ‘‘ He, moreover, to 

whom no misfortune happens speedily, must be held to be innocent in 
regard to the oaths." ‘Misfortune,’ Artih^ i, e. the aforestated disease ete>j 
‘speedily,’ i. e> quickly ; in short, in one night and the like. This interval, 

moreover, is in regard to oaths on veracity etc, which are decisive of petty 20 

causes, the notion about innocence (to be determined) within a short time 
being appropriate in such a case only, and since these have been mentioned 
in regard to veracity and the like oaths. The intervals of three nights and 
the like, however, having a reference to JKosa have been mentioned in 
regard to Kosa. 25 

There also, it should be understood that the interval of three nights 
has a reference to an offence of a smaller degree than ( where ) the rice ( is 
administered); while that with an interval of seven nights, however, to one 
of less degree than that for a thing in regard to a Mahdbhiyoga (serious 
charge) ; for one for an interval of two weeks is in reference to a SO 
Mahdbhiyoga ; while that for an interval of three weeks, however, in 
regard to Kosa, dealt with in the text For the loss of twenty and ten^ 
the drinking of the Kosa has been ordained.” 

Having regard to appropriateness, however, in all cases, if ■ an 
untowardness is seen at a time after the stated interval, the person who Sj 
has (been alleged to have) committed the crime should not be. subjected 


1 Ch. vm. 116. 
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to a process of purgation, as the interval is quite enough, and because of 
the possibility of other causes leading to (the occurrence of) disease etc. 

Hence also Narada ^ “ After (the lapse of) two weeks, if any ( event 
of) great calamity happen to befall any one, such a one must not again be 
5 subjected to a charge by the wise, as the appointed interval has been 
passed.” The expression ‘ Two weeks ’ is (only) an indication ( by 
nnplication) of the intervals stated before, and by the mention of the 
expression ‘by reason of the appointed interval having been passed ’ it 
"Wonld be equally so even if it occurred during any other interval. 

* Thus ends the Law about Kosa. 


Nov} the Rice Ordeal. — Tandulavidhilj. 

There Pitamaha : “Now I proclaim the rule regarding the grains of 
rice which have been ordained to be eaten. The vice (ordeal) should be 
administered in a case of larceny, but on no other occasion whatsoever ; 
15 this is certain.” ‘ Other ’ i. e, in cases of adultery with women and 
similar other eases not involving a money claim. 

In cases of disputes involving money, however, even in cases other 
than larceny, the rice should be administered, as Katyayana has stated’. “For 
• a half of that, the rice," and there would be the incongruity of a 
20 contradiction with the text. : “ Where a donation is denied” with which 
the passage begins. Therefore the use of the word larceny should be 
taken to indicate disputes relating to property. 

Here the performance is (to last) for two days. There, the Same 
‘ author states the acts to be performed on the first day : “ One who has 

25 purified himself should wash the (grains of) white rice, 

Page 118* paddy, and not of any other, and after placing (these) 
in an earthen pot in front of the Sun, after having 
mixed them with water used for the bath, one should cause it to remain 
there itself, having first performed the invocation etc. at night according 
30 to the rules. The meaning is that the Chief Judge having washed himself 
pure at night, having placed the rice in front of the sun, not at a long 
distance, and after having performed in entirety the preliminaries common 
to all ordeals, such as commencing with the invocation of Dharma and 
ending with the oblations, and having washed the rice as so placed with the 
U water of the sunwasb, should place it there only until the morning time. 
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In the morning also, what is to he performed, that also has been point- 
ed out by the Same Author : “ In the inorning should (it) be given three 

times to the party, with his face towards the east,” The meaning is that 
the rice deposited at night should be given three times to the accused. 

The Same Author also points out the part to be performed by the 5 

accused in the form of a i-epetition : “To one who is seated with his face 
turned towards the east, who has fasted, and who has bathed, with the 
parchment placed on his head, having caused him to chew the rice, he should 
be asked to spit thrice on a leaf.” The meaning is that commencing with 
the sitting with the face towards the east, and ending with the spitting, all 10 
these should be caused by the Chief Judge and performed by the accused. 

In regard to the leaf also, a special rule has been stated by the Samd 
Author ; — “ Of the hJmrja (birch tree) only, and not of any other ; if (that 
be) not available, (then) of the pipfala." 

This morning performance, moreover, such as chewing etc. should be 15 
done at the Sun’s eclipse ; so says Brhaspati : ^ “ After having observed 

a fast at the Sun’s eclipse, after having purified oneself (by a bath), one 
should chew the rice.” 

Likewise, the signs of innocence also have been stated by the Same 
Author ! ^ “He is (regarded as) innocent, if the spit is white ; moreover, go 
if (it be) mixed with blood, he is guilty.” The meaning of the word ‘more- 
over’, c/ia,, is that not only for a mixed red is he (regarded as) ‘ guilty 
but that even upon any other sign also. Hence also Pitamaha : “ He 

whose blood is seen (to issue forth), or whose chin or palate sink, or the 
limbs shake, one should pronounce him to be guilty.” 25 

Thus ends the Law regarding the Rice (Ordeal). 

Now the Law about the heated Masha. — Taptamashavidhih. 

There Pitamaha ; “I shall now state the auspicious rule of procedure 
for the lifting up of the heated mdsha- One should cause a pot made of 
iron or of copper of sixteen angiilas, or a mandala or a circle dug into the 30 
earth, of the measure of four ahgiilas'' ^Mandala' i. e. a circular mandala 
i, e. in short a circle. Having filled up a pot of this sort with clarified butter 
or oil, or with the cow’s ghee only, and having established a Laukika fire 
at the ordeal spot, there one should heat. For, says the same Author also- • 

“One shoaild fill it with clarified butter or oil weighing twenty •palas . ; and Si 
taking up cow’s ghee, one who is duly purified should heat it in the fire’’. 

By reason of the use of the word wd, ‘or’, here, some hold that a 
combination of clarified butter, oil, and cow’s ghee, is intended; but that is 
i~Ch? S.'ss) “““ r~Ch.'x. 2&," 
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not correct ; the rule of option being only in regard to paddy or barley on 
the authority of the absolute rule of the Surti. Therefore, one should pour 
into the pot either clarified butter and oil, or cow’s ghee of the weight 
of twenty paZas, and heat it. According to both the alternatives also, 
while the heating is proceeding, one should observe the general procedure 
common to all the ordeals such as commencing with the invocation of 
DUarma and ending with the placing of the leaf on the head. 

Thereafter, in regard to the two alternatives, there is a difference 
in the methods. There, first the same Author states the difference as regards 
the alternative of clarified butter and oil : “When it is heated well, he 
should throw a gold mdsha into it. He should then lift up the heated 
mdsha with the thumb and finger joined together; be who does not shake 
his fingers, or on whom no boil is produced, is deemed under the law to be 
pure; since bis fingers were unaffected.” The mdsha here is the gold one, 
one sixteenth part of a harshly intended to exclude the silver mdsha of the 
measure of two krshnalas, as by reason of its smallness, it would be diffi- 
cult to be caught up. Therefore the meaning is that one should throw 
either a gold or a copper mdsha- ‘ Into it ’ i. e. in the clarified butter and 
oil ; ‘ thumb and finger joined together’ i. e. the meaning is, by the joining 
2(> together of the thumb, the forefinger and the middle finger. 

In regard to the alternative of heating of the cow's ghee also, the Same 
Writer states a particular rule : “He should throw into 

Page 119 it a polished coin bearing an impression, and made 
either of gold, silver, copper, or iron. The pot (which 
g j had been heated to the boiling point) in which waves and circles are rolling 
and rising up, and which does not admit of being touched even at the 
nail points (of the fingers), he should test (it) by means of a green leaf 
(having been dipped into it), and thus producing a crisping sound ; and 
then he should address it with the following mantra '0 clarified butter, 
Iq thou art the purest of all things, thou art the ambrosia at a sacrifice. Burn 
this man, 0 purifier, if he is guilty, and be as cold as ice if he be innocent’. 
He should ( then ) cause the coin lying in the clarified butter to be caught 
by the (accused) person who had observed a fast, had bathed, and had wet 
^ clothes on. The umpires then should examine the forefinger. He in whom 
35 no boils are seen, is to be considered innocent ; otherwise, he is guilty”. 

Here, the lifting up of the marked coin is by the first finger only, 
as the inspection has been ordained to be of that finger. 

Thus ends the Rule about the Heated Masha 



PMla — Ploughshare • Phariha Mi. 

Nowfche Rule about Ploughshare. — Phalavidhih. 

There Brhaspati^ : “iron in weight twelve palas and formed (in shape) 
is what is called a ploughshare. It should be eight ahgulas long by foilr 
angidas broad". Having (made) in this manner, having duly thrown into the 
fire prepared and established at the place of the ordeal, and after the entire 5 
ceremonial common to all the ordeals had been gone into, such as 
commencing with the invocation of the Dharma and ending with the placing 
of the leaf upon the head of the accused, one should heat it well. After 
heating it well, however, the Same Author ^ states the procedure next ( to be 
followed) “(The Ploughshare) having been, made red-hot in fire, the thief jq 
should be made to lick it once with his tongue. If he is not burnt, he ^ 
obtains acquittal; otherwise, however, he loses his cause". 

The use of the word ‘thief’ is indicative by implication, of the accused. 

Thus ends the rule about the Ploughshare. 


Now the Rule about Dharma.— ‘Dharmajavidhilj. 15 

There, Pitamaha : “Now I shall describe the test by Dharma and 
Adharnia. (The images of) Dharma should be caused to be made of 
silver, and of Adharma of lead and iron ; or one should p.aint (the images 
of) Dharma and Adharma upon a birch leaf or upon a cloth of white and 
black colour respectively. Having duly sprinkled with the five bovine 20 
products, one should offer worship with sandal paste and flowers ; the 
Dharma should have a white flower, and the Adharma shall hold a flower 
of black colour, Having thus established and besmeared (these) , one should 
place the two by two balls. The two balls should be prepared either of 
cowdung or of clay, and should be placed nearby unobserved upon an 95 
eartliern pot which had no cracks, at a pure spot which had beeu washed and 
duly smeared, in the presence of the Grods and the Brahmanas. Thereafter, 
one should invoke, as before, the G-ods and the guardians of the world; and 
preceded by the invocation of the Dharma, one should write the affir- 
mation thus : ‘If I am absolutely free from Siu, may (the image of) 30 
Dharma come into my baud’, and thereafter immediately the accused should 
take hold of one; if Dharma is taken he is (declared) innocent ; while if 
Adharma (is taken) he is (considered to be) defeated : in this manner has 
been briefly described the test by Dhai*ma and Adharma,” 
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‘Lead and Iron', i. e- prepared o£ lead and iron combined together. 
Soine describe as prepared of lead and prepared of iron ; ‘One should place 
the two by two balls’, i. e. the meaning is, that one should deposit tlies® 
two in the intervening space between two bills. 

5 The balls should be prepared with proper measurements as Brhaspati ^ 

has stated : “After having made of equal size, tlie two should be placed 
unobserved on a new pot”. ‘If I am absolutely free from sin, may Dharma 
come into my hand’, this Mantra, the accused should pronounce; as is indicated 
by the pronoun ‘1’ in the mantra. Everything else is clear in meaning. 

10 Thus ends the rule about Dharma Process, 

The Chapter on Ordeals also is finished. The part about evidence also is 
finished. 

j ^AGB 120^ FINAL DECISION and similar procedure-Nirnayadi-Krtyam. 

'^^There the Sahgrahakara ; “The evidence established in support of 
15 one’s own case and in accordance with the modes stated, after having been 
duly examined by the king and the members of the Court also, the success 
and defeat should be determined. He who establishes his point by means of 
evidence, in the form of any of the varieties specified, (the point) co*eval 
with the recitals in the plaint, such a one is declared to be (the) successful 
20 (litigant). Oue who does not establish, or exhibits quite a contrary case, 
or one who has been found to be guilty of a vitiated cause, such a onej 
moreover, is (declared to be) defeated.” 

lu this connection Vyasa : “ The king, however, should punish one 

who has been defeated, and set about doing honour to the successful (party)j 
25 even if not defeated, (but) those who are obstructive to the Yedas and 
Sflstras should be subjected to a penalty,” The honouring should be done 
by (offering) sandal paste, flowers, cloth etc; as the Same Author has stated : 
“ The honouring of the successful (party) is stated to be by means of 
sandal paste, flowers, clothes, and the like.” 

30 After the starting of the honouring, states Kalyayana : “ The 

(successfnl) party should be duly invested with the matter established, after 
being in due form felicitated, while the king should offer to him a document 
in his own hand.” Narada ; “ The property which was placed before the 
Court, whether movable or immoveable, should afterwards be caused to be 
35 delivered with the increase, to the successful party, along with a document." 
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‘ Document i e, the document of success. To that effect also Brfaaspati ^ : 

“ When a king passes to the successful party a document containing the 
evidence of the first party, and of the respondent, and concluding with the 
final decision, that document is called a deed of success”. Whatever is 
to be entered in a deed of success all that has been stated in the rules about 5 
documents, and that should be followed here. 

Yajnavalkya^ states a special rule in regard to certain points (arising) 
in the text ‘Should be duly invested with the matter established’: 

“ Wherfe the defendant sets up a denial, and it is not confined to one only 
of the many particulars written in the plaint severally, and the claim is, 10 
(afterwards) proved in one particular, he should be compelled by the king 
to pay the entire claim ; he (the plaintiff) should not, however, be allowed 
to recover (from the defendant) what had not been alleged in the plaint.’’ 

The meaning of this : Where a defendant gives a denial regarding coins’ 
clothes, ornaments, and many other things, which were set out at the time 15 
of the plaint, and after the whole was affirmed on oath, gives an answer 
‘ This is false,’ and has been proved on the strength of evidence in 
regard to one point and has been made to admit thus : ‘True, I had taken 
this,’ such a one should be compelled by the king to pay to the plaintiff 
the whole of the claim set oat in the plaint. 20 

Thus it is not that the point set out in the plaint and afterwards 
iterated by the plaintiff should not be taken by the king as it was to be 
given. This is what comes to have been stated : “ After discarding all 

circumvention the king should decide disputes in accordance with actual- 
facts.'’ What has been stated in this text * should be resorted to in a case 25 
of this kind, as the fraudulent intent is proved in this case. 

It should not be said that following the rule in the case of circumvention, 
the compelling of the entire payment even should not be resorted to by the 
king. As says Katyayana ; “Where a person after having set up a denial of the 
entirety, afterwards admits mutually a small portion even, there the person 30 
complained against should certainly be compelled to pay the entire claim ; 
thus holds Brhaspali.” The mention of Brhaspati is indicative of respect. 

Narada also wishing to point out that the compelling of the entire 
claim should be resorted to, states what should be paid by the person 
complained against : “ A person against whom a claim has been made 35 
concerning several points, and who has made a denial of the entire claim, 
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i£ a claim has been established as to one portion (only), (there) the entire 
claim as alleged must be paid.” 

( It may be said ) Indeed, i£ ancient texts were to be interpreted as 
stated before, they would not be decisive on a point of 
5 An Objection law, for (in that case) their decisive character would be 

stated to be in pursuit of circumvention.” 

The answer is : Yes, true : still there is no fault; as in regard to the 
The Answek matters stated before, a decision at law may afEect 
adversely a decision according to Dharma. Hence 
10 . also Brhaspati ^ : “Where a ^ decision is given exclusively in pursuance of 
Page 121* the S§,stra, it should be regarded as a decision at 
law ; but Dharma (law) is ignored there.’’ ‘Where’ 
i. e- such as in cases stated before and the like. 

As for what has been stated by Kalyayana : “ Even if a complaint be 
15 in regard to several points, (still) as much as the creditor can properly 
substantiate by (means of) witnesses, so much property shall he get”, that 
has a reference (to a case) where the portion which is vitiated is not 
entirely non-existent, for here (also) as is the case with ancient texts, the 
defendant does not deny everything as vitiated in entirety. 

20 Some, however, say that this text has a reference to (the case of) a 
debt incurred by the father etc- and (demanded) to be paid by the son and 
others by saying that by reason of the fact that a threefold answer of 
denial, ‘I do not know’ is possible only in such a case; that is not correct; for, 
even in a dispute regarding a debt incurred by onself, a threefold answer 
25 due to forgetfulness &c. is possible. In a dispute regarding a debt incurred 
by the father etc. for a son stating an answer of denial, viz. ‘This is 
false’, even as much as would be regarded as known as would be established. 

If, however, it be said that in the case of sons and the like, an answer 
such as ‘ this is false ’ itself is not possible, the answ'er is, do not say so ; 
30 for that is possible in the case of those who were adolescent at the time 
when the loan was taken, as also in the case of those who were not major 
under the statement of a mother etc. 

Now, if it be said, that the text referring to that portion only as is 
established, is applicable (only) to the sons etc. who declare an answer of 
JJ5 denial by saying ‘ I do not know’, then, confine its applicability only to 
those who propound a three-fold answer ‘ I do not know ’ etc., why in 
reference to the son etc. ? 
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There, in regard to the means for the \v<Ji’sliip of Dharma, the Same 
Author states a special rule : '“There, the lord of incu (h e. the king ) 
should cause the worship of the fire ( Lit. consumer of oblations ) to be 
performed with red sandal paste and perfumes, and with red flowers 
likewise”. In short, of the Dharma invoked in the fire in the red, hot 5 
iron ball of the fire. Red sandal paste and perfume, ( make together the 
compound word ) ‘red-sandal-paste-and-perfume’ ; with these two. This 
rule is not in regard to the means of the worship of the god Indra and 
others, as it has been particularised by the word ‘of the fire.’ 

Harita states the procedure to be followed by the accused after the lo 
affirmation leaf is placed on his head ; ‘‘Thereafter he should stand with 
his face turned towards the east, and the lingers of his hands stretched 
forward, with wet clothes on, and also duly purified, having placed the 
leaf on his head.” Here, moreover, he should take his stand in the 
mandala, as Pitamaha has stated : ‘“He should stand in the mandala to the 15 
west, with his face turned towards the east, and duly purified”. 

Page IIB* 

Vishnu ^ states what is to be done by the ( person ) accused as 
well as by the Chief Judge : “At the beginning itself, he shall 
mark the hands in which paddy has been crushed,” ( The two 
hands ) in which paddy has been crushed, are the bands in which 20 
paddy has been crushed. By this it comes to be stated as of course that the 
accused should crush the paddy with his hands and stand with the 
fingers of his hands stretched out. The meaning of the expression ‘shall 
mark’, has been elaborated by Nara^a ^ : “He shall carefully mark the 
signs on both his hands, which were made before and were (lying) hidden, 25 
with scars and without scars also”. The meaning is that with the object of 
marking those which existed before the holding of the fire, he should make 
signs like the swan’s feet by means of the red lac die at the scarred spots 
in the two hands of the accused. So also the Same Author says : “At all 
the scars on both the hands, he should make the marks of a swan’s feet”, 30 

YSjnavalkya ^ states the performance at the next stage: “After having- 
marked the hands in which rice paddy had been rubbed, thereafter one 
should place leaves of akattha^ and as many ( rounds of ) thread should 
he coil around”. Vijhnu^ also : “Thereupon, be should place seven leaves 
of the a&mttJia tree in the hands, stretched out, of the person with his face 3§ 
turned towards the east. These, moreover, together with both (his) hands, 
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he should circle round 'with a thread”. By tlie use ol‘ the word latali, 
‘thereafter’, at both |)laces, this appears to be conveyed : viz. according to^ 
this view, the offering of oblations etc. which has been stated in other 
smriis to be performed in the interval between the marking of the hands, 

5 and the placing of the leaves, that should not be done. 

Thus, moreover, what has been stated by Narada, viz. : “Tn this manner, 
having done the marking of the hands of the accused, one should offer 
oblations of ghee into the fire with (the recitation of) mantras with the purpose 
of securing peace. When the Gods and the guardian deities of the regions 
10, have been appeased, he should turn his face towards the sun, and pronounce 
loudly this mantra. ‘0 Fire, thou movest in the inside of all beings and 
art witness ; thou carriest the oblations to the gods, and when oblations are 
offered to you, you bestow peace- Whatever (be the) sinful or meritorious 
acts of men which lie hidden, thou alone knowest 0 (God, which mortals 
15 do not know- Since, I who have been accused at law am placed under a 
suspicion, be pleased to free me according to Dharma.’ While he is ad- 
dressing in this way, the hands of him the intelligent one, should be 
covered with seven even leaves of ahaUha", The meaning is : ‘with 
mantras’, i. $• siich&B ‘A Krshnena rajasiy etc. (with black dust etc.), 
20 with nine mantras, bringing out the planets, ‘the Gods’, such as the 
Vasus, Adityas, and Rudras, and also the guardian deities of the quarters, 
when appeased with the oblations of ghee offered in their respective 
names ; all that should be regarded as optional. 

As for the characterisation stated of the leaf viz. ‘even’, that is 
.25 always applicable. Thus, in the case of both alternativqs, the leaves should 
be of even size. Likewise, in regard to the encircling thread also, a 
special rule has been stated by the Same Author : “He should encircle both 
hands with seven white thread yarns”. ‘White’, i e. of white colour. 

As for what has been stated in Another Smrli : “When carrying the 
30 red hot iron in both his hands covered with seven arka leaves, and if 
uiiburnt at the seventh step, l.e is ( regarded as ) innocent”, that has a 
reference when the aivattha leaves are not available. As says Pitamaha ; 
“From the pippeda is the fire produced, pippala has been declared to be the 
king of trees ; therefore, a wise man should place its leaves on the two 
35 hands”. The meaning is that Akaltha is so highly praised, therefore its 
leaves only should be taken as far as possible. The S'ami leaves have also 
been added to the leaves stated before. To that effect another Smrti ; 
“Seven pippala leaves, or the mmt leaves similarly ; of the d&rvd, seven 
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leaves, and rice besmeared with curds, one should place”. Likewise one 
should place flowers also, as Pitamaha has stated : “Seven pippala, whole 
rice grains, flowers and curds”. 

Thereafter, when the iron hall is heated, the Chief Judge should 
respectfully address the fire in the iron ball with the mantra commencing 5 
with “ 0 fire, thou art the Gods” etc. and ending with “0 great Fire.” To 
that effect Pitamaha: “ When it has been heated, thereafter, being duly 
purified, one should invoke the fire, after, however, having performed the 
invocation of the Gods in accordance with the rules : 

Page 114* ‘ 0 fire, thou art the four gods, thou art also offered 10 

oblations at the sacrifices, thou art the mouth of the 
Gods, thou art the mouth of the philosophers. Being in the womb of 
all beings, thou knowest all their good and bad deeds ; since thou purifiest 
the sins, thou art called the purifier. In the case of sinners, 0 Fire, 
exhibit thyself, appear in flames, 0 thou holy purifier ; while to those who 15 
are pure in thought, be cool, 0 great Fire,” 

The inenrion of the invocation of the gods, such as Dharma and 
the rest, is only an extended application of the ritual commeacing with 
the invocation and ending with the purification of the hand of the 
accused, and the placing of the flower. Vishnu ^ , however, states another 20 
mantra in the form of an address to the fire in the iron ball : “ Thou, 0 

Fire, dwellest in the interior of all created beings like a witness. 0 Fire, 
thou knowest what mortals do not comprehend. This man being arraigned 
in a cause, desires to be cleared from guilt. Therefore mayest thou deliver 
him from this doubt according to law.” This mantra in the form of an 25 
address is to be used in entirety, and not by alternatives, the object 
begged for, being particularly concentrated in the person of the accused 
having to be separately achieved in the open. 

As for the invocation in the text of Narada ^ viz. : “When it has been 
heated at the third heating, a pure Brahmana who reveres the truth, and is 30 
foremost amongst the sabhjas^ should address it as follows : ‘Listen to the 
law of Mann, which is superintended by the guardian deities of the world. 
Thou, 0 Fire, art the means of purification and the exalted mouth of 
all the gods. Thou, dwelling in the heart of all beings, knowest this affair; 
Truth and falsehood proceed from tliy tongue. Deign not to show thyself 
unworthy of the character thus attributed to thee in the Vedas and other 
books. This man (the defendent) has been thus charged by the other 
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mau (the pkintifi!), aud has denied tlie charge (declaring) ‘I -vvill hold the 
fire, so as to show that it is all untrue.’ Thus confining in truth, this man 
is holding thee. Therefore, 0 Fire, be cool for him, if he is speaking the 
truth. If, however, he be telling a lie, as a sinner, burn his hands ’’ 
5 has been stated as the invocatory address, that alternates optionally with the 
invocatory address stated by Vishnu and Pitamaha as having the same sense- 

When the invocation is made as stated by Narada, then the Same 
Author states the procedure to be followed after the invocation: “This 
prayer having been carefully written on a leaf and recited, he should 
10 fasten the leaf on his hand, and after having done so, should then give 
'him the iron ball.” The meaning is that after having made him carefully 
listen to the import of the aforestated invocatory prayer, as also the 
meaning of the mantra stated on the leaf which was placed on his head, 
and after depositing the leaf in its proper place, the iron ball should be 
15 given (into his hands). 

When, however, the invocatory prayer is made as stated by Vishiiu 
and Pitamaha, then after that is offered, Pitamaha states the procedure : 
“Thereafter, taking it up, the King intensively devoted to Dharma, by 
means of a prong, should place it in his hands, or one appointed,” The 
20 order of words is that ‘having taken up the iron by means of a prong,’ 
“ One appointed ” i. e. the Chief Judge. 

Yajnavalkya ^ states the procedure to be observed before the placing 
in the case of both alternatives '. “ 0 Fire, thou pervadest the innermost 
parts of all created beings, you are the purifier. 0 omniscient, declare 
25 like a witness the truth about me from my virtues and sins.” After he 
has addressed in this manner, he should place in both his hands a 
smoothened ball of iron weighing fifty as and (made) redhot by fire.’ 

‘ While he has addressed in this manner,’ i. e. while he was making the 
invocation of the fire as aforestated ; ‘ of his ’ i. e. of the accused. 

30 The Same Author ^ states the procedure to be observed by the accused 

after the iron ball is placed : “ He having taken it (into his hands) should 
slowly walk through the seven mandalas." Its meaning has been expounded 
by Vishnu ^ : “That man after having taken it, should proceed through the 
(seven) circles putting his steps not too hurriedly, nor lingeringly either.” 
35 “Through the Circles” i. e- the meaning is, commencing with the second 

and ending with the eighth. To that effect also Narada : “ Having taken 

it up in both his hands, w'heu a ddressed by the Chief Judge, and having 
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stood in one, from there he should proceed to the other seven, in a straight 
manner. Without being confused, he should go slowly 
Pagk 115* unprovoked by the fire, should not let fall without 
reaching (the point of) the ground which was fixed 
upon ; he should not go beyond the mandcdas, nor should he place his foot 5 
on this side; and having gone through the eighth maiulula, the man should 
let the fire go from there.” ‘In one,” i. e. in the first mandalu] ‘from 
there, others ’ i. e. the second and tlie following- The letting down of the 
fire, moreover, should be done in the ninth inandala, as Pitamaha has 
stated ; “After having gone to the eighth. a wise man should 10 
throw (it) down in the ninth.” 

After the placing clown, Narada states what is to be done by the 
umpire : “He should make an examination of the hands of him who has 
left off the ball”, i. s, the implication is, with a view to ascertain the 
innocence or guilt. 15 

There, the Same Author mentions those signs whiclr are indicative of 
innocence : “In the signs observed before, there, one should mark others 
also. If another circle of red colour caused by the fire ( is seen ), such a 
one should be regarded as impure, aud deeply immersed in the path 0 £ 
untruth.” The meaning is that one in both of whose hands is observable 21 
any tumour or the like (mark) caused at any place, one should know such 
a one to be unpurgated. One, moreover, in whom none such is found, 
such a one should be known to be innocent. 

To that effect also Vishnu ^ : “One whose hands are burnt even so 
little, shall be deemed guilty, but if he remains wholly uuburat tliat man 2.' 
is freed from the charge". 

When, however, there is a doubt whether he is burnt or not burnt, there 
s.iys Narada^ : “If it c.umot he determined whether the hands are burnt or 
nob, one should give him paddy rice to be crashed with all his might seven 
times. Tlie grains having been crushed by him, if he is declared in this way 3 
to be unburnt by the members of the Court, be shall honourably be let 
off as (being) innocent ; if he is burnt, lie shall be pnnished in due order”, 
Pitamaha also : “When it was carried, thereafter, one should rub 
paddy rice or barley ; if to the end of the day there be no disfiguration, 
one should declare him to be innocent”. The meaning is that when both 
the hands are without any disfiguration, one should declare him to be 
innocent. Some read as ‘When both the hands are without au}^ 

2 Oh. I. 302730?- 


1 Oh. XL 8, 
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disfigaratiQu’. AccorcLuig to their opinion, immediately after the carrying, 
the innoceace should be determined. 

It may be said, indeed if the readiirg viz. ‘at the end 
An Objection, of the day, he should be declared to be innocent’ be 
0 adopted, there would be a contradiction with the text 

of Yajaavalkya ^ ; ‘‘After he lias thrown away the ( ball of ) fire, and 
rubbed bis hands with rice, if he ( is found to ) be uuburnt he 
should obtain an acquittal”. ( The Answer is ). Do rtot say so. 

For as is the case with the rule “After taking away, he offers 
10 the paridhis^ as oblations into the fire”, the gerundial termination is 
possible even if there be no close contiguity. 

As for what has been stated by that Author ^ viz. : “If the ball falls 
down in the way, or in the case of a doubt, be should carry it again”, that 
has a reference where the doubt is not dispelled, even when the paddy rice 
15 have been rubbed, or in reference to a state of doubt as to whether the 
non-burning or burning will be the result of truth or falsehood, or whether 
these resulted owing to attention or inattention as to the visible mark, 

In the text : ‘If the ball falls down in the way’, should be understood 
as implied’, the text : ‘And if he is not found to have been burnt’. For, if 
he is found to be burnt, the want of innocence having been determined, 
there would be no room for carrying again. ' Hence also Narada “He, 
however, who lets it fall in the midway, and is not found to have been 
burnt, he should be made to carry the tire again ; this has been fixed as 
an established rule’. ‘And is not found to have been burnt’ i. e, in the 
cavity of the two hands, is to be understood. 

If he is found to be burnt at any other part, even then he should 
certainly be made to carry again. To that effect also Katyayana : “If the 
accused person slips off, or is burnt at any other than the ( proper ) place, 
the gods do not regard him as burnt ; to such a one it should be admini- 
30 stered again also”. ‘Again also’ i. e, even once more. 

In this oomiection Narada ^ : “Adopting this procedure, should the 
ordeal by five be administered at all times, has it been stated otherwise 
than in summer and during very cold season”. 

Thus ends the procedure about the (ordeal of) Fire. 

1 Book IT. 107 (1). 

2 Tinlt arc tire three pieces of Urigs placed on the three sides of the altar 

excepting the east-, they are taken from the flamX, Pipjmla or the Udambara tree. 

3 Book U. 107 (3). 4 Qh. 1. 2i98. 3 Oh. I, 300. 
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ITow, as (the onleals of) Water and Poison luu^e f)een i^'iven up to bead- 
ministered, witliont mentioning tlie procedure tlierefor, 

Paue 116* the procedure for (the ordeal f)f) Wow is being described. 

Kosavidliih. 

d'liere Yajaavalkya ^ : “ Plaving worshipped the stern deities, he a 

should collect the water in which the}'- were bathed,” ‘ Stern deities,’ such 
as Tlndra, Durga, Aditya, and the like. 

The meaning is, that the Chief Judge after liaviiig observed a fast, 
having duly worshipped any of these with tlie sandal paste, rice grains, 
etc. and after having bathed (it), then he should carry that water of its 10 
bath to the place of the ordeal. Plaving posted the man there, and after 
having performed the procedure common to all the ordeals viz. commencing 
with the invocation of Dharma and ending with the placing of the leaf 
upon the head of the accused, and turning the accused with his face 
towards the east, he should make him drink three handfuls from the water 15 
as prepared before, A mandcda for three handfuls, moreover, should be 
made at that very time with cowdung, so has been stated by the 
commentators. Having made him (stand) facing the sun, and after making 
him hear, one should make him drink. To that effect Yajnavalkya ^ ; 

“ Thereafter, making him hear (the mantra) he should make him drink 2( 
from that water three handfuls”. 

What should (he) be made to hear? Anticipating this question, Narada 
says : '‘And after making him hear the offence ( with which he is 
charged) he should be made to drink three handfuls.” ‘Offence’ i. e. the 
sin. That meaning has been set out in the form of the result ( arising ) 2 

therefrom, by the Same Author : “If any man when accused (of an offence) 
drinks by bis own volition the Kosa, or speaks falsely through covetous- 
ness, that wicked one is regarded as fraudulent ^ . If one actuated 
by one’s own desire drinks the Kosa and speaks falsely, he is born 
a pauper, is affected by disease, and a fool for seven births. ^ 
Indeed, he who forcibly administers Kosa, and expects his own benefit, that 
would be ruin to him, and his cause also will not succeed”. Here, the 
last verse should be recited to the prosecutor, by reason of appositeness 

The accused, however, having heard the recital (of the test) should declare 
that this was not done intentionally’, and drink ; To that effect Vishnu*: 


1 Book 11. 113. 2 — He comes to be regarded as a villain, 

3 t. e, as it fits in with the context. 4 Gh. XIV. 2-3. 
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‘"HaYitig invoked the terrible deities, from the water of their liath slionld bf? 
drunk three handfuls of water, uttering at the same time the words, h have not 
done this intentionally’, with his face turned towards the deity (invoked)”. 

In this way, it may happen that the Kosa may be administered by 
bringing In the bathwater of any deity whatsoever : ,So Pitamaha states a 

regulating rule : ‘‘ Of that deity whose devotee he is, the water should be 

drunk by him. In the case of an equal regard for all the deities, that of 
Aditya should be given to be drunk. The water of Durga should be 
given to the thieves, as also to those who make a living upon their 
W'eapons. The water which is of the ( resplendent ) Sun, a Brahmana must 
not be made to drink that”. 

Thereafter, the Same Author states the rule regarding the part to be 
bathed; ‘‘Of Durgil, one should cause the tridant to be bathed, while of Aditya, 
the circle; while of the other deities also, the weapons should be bathed”. 

After the drinking of three handfuls says Kalyayana : “Now, if a 
calamity through fate occurs within three weeks, the accused should be 
compelled to pay the amount, and a fine also’’* ‘Calamity through fate’ 
i. e, the appearance of a disease caused through divine agencies. 

The diseases caused by divine soiu’ces have been pointed out by the 
Same Author: ‘‘A wasting acute diarrhcsa, erruptions, pain in the palate and 
bones, an eye disease, a throat disease also, and delirium is caused; headache, 
and the bursting of the arms also ; these are divine diseases for men”. 

Other causes also, indicative of a defeat, have been pointed out by 
Vishnu^ : ‘‘He to whom happens within two weeks, or three weeks, an 
illness, or fire, or the death of a relative, or a heavy visitation by the king- 
one sliould know such a one to be guilty ; if otherwise, (to be) innocent". 


By Narada ^ have been mentioned ( the signs of ) a defeat, such as des' 
traction of property and the like : “If within a week, or also within two 
weeks, occur to him any disease, ( loss from ) fire, death of a relative, 
destruction of property, or extinction of wealth , to himself personally 
one should infer from it his defeat ”• To himself, 
Page IIT personally ; i e- not along with a group. The word 
‘property’ (artha), here, is intended to indicate sons and 
the like ; otherwise, the woi’d ‘wealth’ (dhana), would be meaningless- Hence 
also Brhaspati ^ : “If within a week, or within two weeks, one to whom 

1 qr-jff Dr. Jolly’s edition, it appears reads trqr as lie translates. ‘I have’ and 
does not mention intentionally. 


9 Ch XIV. 4-5, 


3 Ch. I. 330. 
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Again, if it be said that having regard to the texl : ^ “A debt 
should be paid by the sons and grandsons; in case of a denial, when 
established by witnesses,” it has a reference to ( a proceeding against ) the 
sons etc., then it would have a reference to the sons who say ‘ This is false,' 
as the text says ‘in case of a denial, when established by evidence.’ 5 

Others, however, explain the adjustment in another way : The text, 
laying down that the entire claim should be compelled to be paid, ig 
applicable where the claimant establishes his claim in regard to one only out 
of the many affirmed (by him), only to a case, where a party sets up a denial 
and (farther) boastfully declared that ‘even if the plaintiff establishes one 10 
of the several claims affirmed by him, I shall pay up all the claims,’ ; but > 
without that, h Dwever, it applies to such only as may have been established. 

This also is not proper. Since the lexf^ : ‘ Where the 

defendant sets up a denial, and it is not confined to one only ’ has been 
stated without any particularisation. Nor, moreover, would it be proper 15 
to say that as this text has a refereuee, prominently to circumvention, the 
reference to the emphatic assertion is only in confirmatory establishment of 
that test, because as the conclusive decision of the trial after tahing up the 
circumvention in the form of a universal denial, the taking up of the 
element of circumvention is established in regard to so much portion of the 20 
text. If the compulsory payment of the entire claim be by the force of 
the complaint itself, the text ^ ‘sets u[) a denial’ &c. is only repetitionavy 
and the two texts also may (be regarded as) of the same import. 

Nor, however, would it be proper to say that this is resorted to in 
this way as a modification of the text of K%ayana viz ; “Even in a 25 
complaint covering several counts, so much as the creditor shall establish”, 
as its opposition is taken away by a straight way. Thus enough of too 
much elaboration of other opinions and their refutation. 

The mode of compelling ])ayinent, however, has been pointed out by 
Kalyayana : “The king should bring about repayment by a Brlthmana by 30 
conciliation only; while by others in accordance with the ways of the 
country; he should compell the wicked by force to pay ; a coparcener or a 
friend also, he should cause to pay by circumvention only”. 

Not only should the king compel rendition to the owner, but he 
should exact a fine for himself also. So says NSrada ® : “A debtor, who 35 
however, although rich, does not offer to pay out, he shall be compelled by 


1 of YajB, Book II. 60, 


2 Book II. 20. 


3 Ch. 1, 132. 
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the King to pay aftei’ taking a twentieth part ( for hirasell; )”. The 
meaning is that as much as may come to be the twentieth part of t he 
amount to be paid, so much amount should be taken from the debtor. 
This also has a reference -where the debtor has admitted. 

5 In the case, however, of a debtor who had not admitted, Vishnu ^ 
says : “If a creditor approaches the King, the debtor against whom the 
claim has been established by him, should pay to the King a tenth part of 
the amount as penalty ; the creditor also who has secured the amount 
should pay the twentieth portion”. The payment is by way of a fee for 
10 this amount being secured and not as a penalty, as he 

• Page 122 was not at fault. 

When a debtor approaches the King, then says Manu ^ : “The 
(debtor) who complains to the King that his creditor recovers (the debt) 
independently ( of the court ), shall be compelled by the King to pay (to 
15 him as a fine) one quarter (of the sum), and to his (creditor) the money 
(due)”. The meaning is, that a debtor being a favourite of the King, with 
the intention of causing an obstruction by his order, complains to the 
King about a creditor who was making recovery of the loaned amount by 
a demand independently by himself, i. e. makes a complaint that ‘he is 
20 ■ troubling me’, such a one should be compelled by the King to pay as a 
penalty, an amount equal to a forth part (of the sum). 

As for what has been stated by the Same Author ^ ‘‘As much of 
the amount as one (i. e. the defendant) falsely denies, as, also as much as 
one ( i. e. the plaintiff ) falsely declares, these two (thereby) offending 
25 against justice, should be compelled by the King to pay double the amount 
as penalty”, that has a reference to a debtor and a creditor where money 
had been recovered ; as it has been stated in the commentary ^ on it, ‘since 
the expression used is ‘offending against justice’ adharmajnagrahandt. 

As to "what has been stated by Yajnavalkya ^ : ‘‘When upon a denial 
30 a claim is proved (against the defendant), he should pay the amount (to 
the plaintiff), and also an equal amount to -the King”, that has a reference 
to a debtor from whom recovery has been made, but who has not money 
enough for the amount pronounced as penalty, otherwise a contradiction 
with the aforestated texts of Manu and Vishuu would be unavoidable. 

1 Ch. II. 20-21. 2 Ch. VIII. 176. 3 Oh. VIII. 69, 

4 Of Medha-tithi Seep 687, 1.27. 

6 Book U. 11. 
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For one, however, who files a false complaint, the penalty is not 
equal to the amount (only), even if he has not sufficient money; as says the 
Same Author ^ . “One setting up a false claim should bear double the 
ainount claimed”. ‘Claimed’ i. e. double the amount of the claim : ‘Should 
bear’ i. e. should pay to the King. In the absence of that, however, the 5 
alternative course stated in the text ^ . “Should redeem himself from 
indebtedness by labour’’, should be followed. 

As for what has been stated by Narada viz. : “One must not lodge a 
false complaint ; a sin attaclies to a false complainant ; the penalty which 
has been stated there, the same shall fall upon the complainant”, that has 10 
a reference where a penalty has not been stated for each title (at law), as it , 
is (a rule of) general law. Therefore it should be understood that the 
penalty which has been declared by Vishnu for a misconducting claimant in 
a plea of denial, the same should be stated for a well-behaving party in 
regard a false complaint. 15 

Accordingly “ After a denial, when the disputant himself admits (the 
claim), that should be regarded as an admission, the penalty for that has 
been stated to be half”, in this text the penalty which has been stated by 
Vyasa, that itself should be understood to be also in the case of a false 
complaint' even when he himself admits it as such. 20 

As tor what has been stated by Mann ^ : “Where however, a debt is 
denied by one, but is properly proved by (good) evidence, he (i. e. the 
King) shall order the amount to be paid to the creditor, and a small fine 
according to (bis) capacity”, that has been explained in its commentary as 
having a reference to a well-conducted debtor unable to pay to the extent .25 
of a tenth portion, by way of penalty. By saying ‘by evidence’ the author 
points out that in a trial of two parts (only), merely the amount should 
(be ordered to) be paid, and not a penalty, there being an absence of a 
denial or a false charge in such a case. 

In the same way also, in a trial with four parts also, where the charge 3 ( 
is founded on suspicioip or the answer pleads ignorance or the- like 
circnrast'ances, by reason of (the fact that there is) an absence of a false 
averment or a denial, an absence of penalty should be inferred* 

As for what is stated in another Smrli : “But if it be in the first, a 
quarter of a fine ; in the second a half; in the third, less by a quarter; (and) * 
if in the fourth part, hs incurs the entire penalty”, that has been explained 

1 Book II, 11 , 2 Of Manu Ch. IX. 220. .T Ch. VIII, 151. 
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in detail by the revered Viivarupa as unauthoritative by reason o£ its being 
inconsistent. Hence, the penalty (incurred) by reason of a denial or a 
false accusation should be taken only in a trial with four parts, where 
there exists a good cause as its reason. In such a case, in regard to a suit 
5 involving the payment of a debt as the subject-matter, the subject of 
penalty has been pointed out; in regard, however, to suits relating to 
deposits and the like, special kinds of penalty will he stated on the 
respective occasions. 

As for what has been stated by Kafyayana : '‘He should ask the 
10 (person found to be) innocent to pay half of a hundred ; the guilty shall 
•(have to) pay a penalty”, that is in regard to a person who has been found 
to be innocent or guilty in any particular (kind of) ordeal ; since imme- 
diately thereafter, the Same Author says : “In an ordeal by poison, water, 
fire, balance, Ko&, as also rice, and in the ordeal of a 
15 Page 123* heated Md&ha, he (the king) should prescribe a penalty 

in respective order viz., a thousand, six hundred, five 
hundred likewise, four, three, two and one (hundred) also ; a smaller 
amount in the case of (ordeals of) small (importance)”. 

Moreover, this penalty attached to an ordeal is in addition to the 
20 penalty consequent upon a denial or a false accusation or of either, on 
account of the combination of causes. A wager, however, is added to the 
penalty prescribed in the S^dslra ; so says YajSavalkya ’ : “If a dispute is 
accompanied by a wager, then in such a case, the defeated party should be 
made to pay a penalty, and the amount of his wager ( to the King ) ; and 
25 also the amount (in dispute) to the creditor”. Narada ^ also : “In a law suit 
attended by a wager, be of the two who is defeated must pay (the amount of) 
his wager, and a penalty when his defeat has been decided upon”. In this 
respect K£(yayana : “In this manner, occupying the seat of justice with ^ 
evenness also and without taking side in the dispute, the decision in 
,30 the suits should .be made with the Brahmanas, and not otherwise”, 
Brhaspati also : “By the King should be made with effort the investigation 

1 Book II. 18. 

2 Intr. I. 5. According to Asabaya, tbe wagor muat not bo laid until the 
answer has been received. It may be laid by either party. It is not clear to whom 
the sum stated is to be paid. According to Burmese law, 10% of tbo sum staked 
should go to the Judge and bo the pleader, and the remainder to the yictorious party, 
See Richardson's Dhamma. p. 73. (Jolly). - 

3 V. L. 
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o£ a doabtEul matter ; three iu aach a case, are exalted ; the loss is caused 
to one ; the successful party obtains wealth, and honour ; the defeat ed 
party, penalty and restraint ; the King acquires success, donation, and 
descipline, and other members oi the court acquire religious meric”. 
Narada ^ also : “Thus a King, constantly trying lawsuits with attention 5 
will acquire widespread and brilliant renown in this life, and the abode of 
Indra after death”. Brhaspati ^ also ; “The King thus, acting according 
to the dictates of S'tisira in deciding suits, spreads his fame far and 
wide in this world, and becomes a minister of the great Indra. By 
reaching the decision in a cause according to the evidence of witnesses, 10 
documents, and inferential reasoning, the King spre.ads his fame far and’ 
wide iu this world, and reaches the abode of Bradhna". Manu ^ also : 

“By subduing, however, the feelings of love and anger, (the King) who 
dscides a cause according to law, ( the hearts of ) his subjects turn towards 
him, as the rivers (do) to the ocean* That King of men, however, who in 15 
his folly decides salts unjustly, in no time would the enemies of that evil 
person bring him under subjugation’’. 

Thus in the Smrtichandrika. the final decision etc, 


Now some texts relating to the subject of Penalty are being stated 

Dandavishayani, 20 

There Nartda'* : “Corporal punishment and fine; thus punishment 
is pronounced to be two-fold. Corporal punishment begins with (bodily) 
beating and the like, and ends with death ( sentence ). The ( punishment 
of) fine begins with a Kdkini, ending with one’s entire property”. Here, the 
varieties of corporal punishment, it is possible to enumerate; not the kinds 25 
of punishment of fine ; as says the Same Author : “Corporal 

punishment has again been declared to be of ten varieties ; while 
punishments of fines are of various kinds”. The expression ‘of ten 
varieties’, is not intended as restrictive of the number, since corporal 
punishments of various kinds are to be stated hereafter. 3 q 

For, of nine varieties bus been pointed oat to be the corporal 
punishment by Manu : “Manu the sou of the self-existent has named 
ten places (for) punishment ; ( these are ), the organ, the .belly, the 
tongue, the two hands, and fifthly the two feet, the eye,] the nose, 


1 Infer. I, 74. 

4 Mjsc.^SS, 54, 


2 Cb. U. .SiJ. 


3 Oil. vnr 174 , 175. 
5 eh. yill. 124, J25 
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the two ears, the proj;)erty and the body likewise 
Page also”. ‘The organ’, Le. the male and the female 

geuetive organ ; the restraint of that i. e. for 
having a prohibited sexual intercourse ; in the case of theft, however, by a 
5 prohibition of eating and the like, the restraint of the stomach ; in the case 
of abase, ( restraint) of the tongue ; in the case of assault, of the hands ; 
for kicking etc., of the feet ; for prying into a secreted thing, the eyes ; 
for inhaling the fragrance of the smear on the breast of another’s wife, of 
the nose ; for listening to the king’s (secret) counsel, of the ears. For 
10 offering a bribe of money and the like, by a prohibition of transactions 5 
•in the case of a maheipiltaha and the like, of the body. This restraining 
of the organ etc. should be made where a particular punishment has not 
been stated for the K.shatriya, Vaisya, and Shdras, in cases of prohibited 
intercourse, theft etc. and like offences ; as in the text ^ : “These may be 
15 ( ordered ) in the cases of (the members of) the three Varnas ; a Br^hmana 

shall go unhurt”, these having been generally stated in regard to the 
Kshatriya and the others. ‘A BiAhmana unhurt’ i.e. the meaning is that a 
BrShmaua not punished in regard to the places of punishment as 
stated before. 

20 By saying that ‘he shall go’, the Author points out that the negation of 
punishment in the aforestated parts is only in regard to the Br^hmana who 
goes to another country after he was expelled, and not in the case of all 
BrSihraanas whatsoever. Hence also has been stated by the Same Author ^ 
in the form of a special procedure iu regard to expulsion : “He should 
25 never, on any account, slay a Brahmana, though he may have committed 
all ( kinds of ) sins ; he should banish him from the kingdom, leaving all 
his property ( to him ), and ( his body ) unhurt”. 

For one, however, for whom there is no (punishment of) banishment, 
the punishment shall be just as in the c.ase of the Kshatriyas and 
30 the others. For, the Same Author ^ also says : ‘‘On the (members of the) 
four varnas, who do not perform an expiation, he ( i. e. the King ) should 
inflict corporal punishment and fines in accordance with law”. 

As for what has been stated by Gautama ^ : “No corporal punishment 
for a Brflhmana”, that is intended as a prohibition against a death 
35 ( sentence ), or destruction of an organ, and not also against the restraint 

of au organ. If it were so, there would be a cuutradictiou with the afore- 
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stated text ; hence also has it lieen particulLudsed by Brhaspati ^ : “Even 
if convicted of a MaMptltaka a Brfthmana shall not be sentenced to death”. 

Harita also : “Wise men do not prescribe the destruction of a limb (in the 
case) of a Brfihniana." 

In this way, therefore, it should be construed that the corporal 5 
punishment for a Vipra shall only be in the form of the restraint of an 
oi'gan, and not one involving death ( sentence ). Hence also 
Apastamba^: “For a Brahmana, the obstruction of the eyesight”. The 
obstruction of the eyes is to be done by tying (a cloth), and not by 
uprooting the receptacle, as destruction of a limb has been prohibited. 1 0 

As for what has been stated by Sahkha ; “For the members of the three ’ 
mrnas, deprivation of property, sentence of death, and imprisonment;’ 
banishment and branding with a mai'k for a Brahmana,” that is in regard 
to a poor Brflhmana. So also in regard to a Brfihmana, Gautama ® ; 
“Depriving him of his functional duty, proclaiming his crime, banishment, 15 
and branding, for one not in his element”. ‘Not in his element’ i. e. 
moneyless. This is in regard to the ( offences characterised as the ) most 
heinous crimes. 

In regard to the denial of a debt liability and the like, however, says 
Manu “But a Kshatriya, a Yaisya, and a f^Mra, who are unable to pay 2O 
a fine, shall discharge the debt by labour ; a Vipra shall redeem slowly and 
slowly ( by instalments )”. In the case of those who are unable to do 
labour work, says Katyayana : “Upon knowing that the debtor is unable 
to return the debt, the king shall make him do work ( for the creditor ) by 
making him over to him ; if he is unable (to do work) he should be 25 
entered in the prison house, excepting a BrShmaiia”, Manu ® also : “On 
women, infants, men with disordered mind, the poor, and the sick, the king 
shall inflict punishment with a whip, a cane, or a rope and the like”. 

In this way, moreover, ( corporal punishments ) should be known to 
be five, viz. in the form of fettering, branding, compelling work to be done? 30 
entering in a prison house, and beating. Therefore, it should be borne in 
mind that the statement ‘The corporal (punishment) is 

Page 125 * tenfold’, is indicative (only), and not restrictive. The 
statement, that Tunishment, however, has been stated 
to be of two varieties’, is also indicative ; as other varieties have been 
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stated. Accordingly , “shaving oE the head, banishment from the toWn^ 
branding on the forehead with a mark of the crime of which he was 
convicted, and expulsion after parading on an ass, shall be his punish' 
ments”. ‘His’ i.e. of a BiAhmana, as Brfthmana is under discussion here. 

5 In this connection, Yaj5valkya ^ states the punishment of shaving in 

the place of killing : “Fora Brfthmana, not the capital punishment, (but) 
shaving, expulsion from the town, branding on the forehand with the mark 
of the crime of which he was convicted, and parading on a donkey also’’. 

Thus, for a Kshatriya and the others, capital punishments only, and 
20 shaving ; as it has not been stated there as a substitute. Hence also 
Manu ^ : “Shaving of the head has been ordained for a BiAhmana as a 
( substitute for ) capital punishment, but others may suffer capital punish- 
ment”; i e. the implication is, in regard to the most heinous offences. To 
that effect also Narada ^ ! “Capital punishment, confiscation of the entire 
15 property, banishment from the town, and branding, as well as amputation 
of the offending limb, are (declared to be) the punishments for a Sflhasa of 
the highest degree. This law of punishment has been declared in the Smrtis 
for all (men), excepting a capital punishment for a Brhbmana ; a Brhhmana 
must not be sentenced to be killed’’. The expression ‘excepting capital 
20 punishment’ is implicative of the amputation for a Vipra : “The wise 
never declare the destruction of a limb for a Vipra. by reason of his 
austerities as also on account of sacrifices, a Brahmana is always respected”, 
vide this text of Harila. 

Manu^, however, states a reason for excluding the capital punishment : 
25 “No greater crime is known anywhere than slaying a BiAhmana ; a 
king, therefore, must not even conceive in his mind the thought of killing 
him”. Therefore, although convicted of a Mahdpdtaha of the most serious 
crime, a Brahmana must not be killed; so says Brhaspati ® ”, “A BrElbmana 
although convicted of Mah&pdiaka shall not suffer capital punishment’ '. 

30 What then ? Anticipating this question, immediately after has been 

stated by the Same Author : “The King may banish him, and cause him 
to be branded and shaved’’. The banishment here is from the country, and 
not from the town (only). As says Baudhayana ® : “After having caused 
to be impressed with heated iron on his forehead the mark of the crime, 
35 banishment from the reahu”, i. e he s'aould order, is ihe implication. 

1 of Narada ; Cb. XIV. 9. 

3 Nob foim-1 in Yajiiavalkya ; bat dee Narada Qh. XIV. 10. 

3 Ch, Vm. 379. 4 Ch. XIV. 8-3. 5 Qh. VIII. 381. 

6 Oh. XXVII. 11. 7 Ch. XXVII. 11 (2). 8 Dh. S. I. 10, 18, 19. 
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In regard to the branding, Iiowever, a special rule has been stated by 
Narada^ : “For violating a guru’s bed, the mark of the female organ 
shall be impressed; for drinking Sur&, the sign of a tavern ; for theft, 
however, a dog’s foot should be impresssd; and for killing a Br^hmana, a 
headless trunk”. 5 

This branding, moreover, should not be done in the case of the 
Kshatriyas and the others, as says Usanah : “ In cases of crimes of 
four varieties by a Brahmana, the branding has been ordained, viz. for 
violating the guru’s bed, drinking Sur^, theft, and killing a Brahmana ; 
in the case of (the members of) the other varnas, however, branding should 10 
not be caused in such cases”. 

What then should be the punishment ? Anticipating this question, 
says Brhaspati ^ : “Those who are convicted of a very serious crime, the 
King should sentence with the capital punishment”. 

When, however, it is not possible to restrain persons guilty of serious 15 
crime by inflicting a capital punishment, then states Manu ^ : “But when 
he cannot bring these under restraint by a capital punishment even, then he 
may utilise all these four in his case”. What are these four P Anticipating 
_.this, says YSjSavalkya * : “A verbal admonition, a reproof, then the fine, 
and after that the corporal punishment; these may be utilised separately or 20 
together, according to the nature of the crime”. 

Page 126* ‘Abuse’, containing rough oaths; ‘a reproof’, 
punishment with ( the exclamation ) Dhik, i. e. 
administering a reproof with the exclamation ‘Fie’. 

Manu ® states the order of the administration of all these ! “He should 25 
first begin by gentle admonition orally ; thereafter by (harsh) reproof ; the 
third, however, a fine; and after that, the corporal punishment’’. 

In regard to the administering of these separately, Brhaspati * states a 
rule of adjustment thus : “For a petty offence, admonition by word of 
mouth; the punishment by a severe reproof in -the case of a Purva Sdhasa ; 
for the middling, howeve)*, the punishment of a fine; and for treason against 
the King, putting in fetters, banishment, or even capital punishment should 
be administered by one wishing for his own benefit ; these severally or all 
together (should be administered ) for one who has been found to have 
perpetrated a heinous sin”, 3S 

1, See Manu Cli. IX, 237. 2 Oh. XXYH. 7. 3 Gl}. VIII. 130, 

4 4ehw36. fi Gh, Vro, 129. 

so 
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Likewise, by regard to the person also, an adjustment has been pointed 
out by the Same Author : “In the case of friends and the like, one 
should administer a verbal admonition; the expression ‘Fie’ for the devout! 
involved in disputes; one should punish other men with a monetary fine”. 
5 By the expression' and the like’, are included respectable people, as has 
been stated by the Same Author ^ : “The seniors, the family priests, persons 
entitled to respect, one should punish with a verbal admonition only; while 
other men involved in disputes, one may punish with a Severe reproof, 
or with a fine’’. 

10 As for what has been stated by Sankha, viz. “Not punishable are the 
- mother and the father, a student, and the family priest, an ascetic, and a 
hermit, and also those who are endowed with ( good ) birth, actions, Vedic 
study, character, and conduct’’. As also by Katyanana viz., “Of the 
Ach&rya, of the father, of the mother, and similarly also of the 
IS bdndhavas, for an offence by these a punishment is certainly not ordained”, 
that is intended as negativing a corporal punishment or a fine, and not of 
any penalty whatsoever ; as says Manu^ : “A father, a teacher, a 
friend, a mother, a wife, a son, or the family priest, is not punishable by 
the King if they swerve from their own duty”, as also Brhaspali : “ The 

20 sacrificial priest, the family priest, the ministers, the sons, relations, and 
.kindred, swerving from their duty should be punished, and should be 
banished if they commit treason against the King”. 

As for the text Gautama ^ 5 “He should be immuned by the King 
from six (kinds of punishment) ; he must not be killed, nor imprisoned, 
25 nor fined, nor exiled, nor shunned, nor censured”, that has a reference ^ to 
“One who is well versed in the Vedas, is acquainted with the ® world, 
the Vedas and ( their ) Afigas, who is skilled in disputations, in historical 
studies and the Puranas, who looks to these (alone), and lives according 
to these, who has been sanctified by the forty sacraments, who is devoutly 
80 engaged in the threefold performances, or in the six, and who is well 
trained in the duties (settled) under the agreement of local usage”. 
Therefore, there is no contradiction with ancient texts. 

Katyayana also has stated an immunity from punishment! “When 
there is loss of fife, and an offence has been committed, there shall he no 

1 eh. ssvn. 7. 2 eh. viii. 135. 3 gh. viii. 12-13. 

' 4 GsatapiaDh, 0, Qh. VIII. 4— 11. 

S \ 31^ «• tte of th^ country and the |jke whj.oh b® leprnt^ 

^Iroju the usage of Jhe people, 
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punishment at all ; this law has been proclaimed by Bhrgn”. Narada, hoWeVer, 
states a punishment by a half oE the prescribed penalty : “After having 
committed an improper violent act, if a man feels repentance, or voluntarily 
confesses in a Court, for such a one half the penalty has been declared”. 
Vyasa also : “ When oppressed by a disease, if any one repent and declares 3 

‘never shall this be repeated by me’, for such a one 
Page he (z.e. the King) should declare half the panalty”. In 

this respect Gaulama^ states an alternative course : ‘‘Ora 
pardon (may be given) under the collective opinion of persons versed in the 
Vedas”. ‘Pardon’ Anujndnam i, e- after declaring a punishment, a discharge. 10 
Also the Same Author ^ says that a penalty may be imposed which may be . 
more or leas than the prescribed punishment, but which is sufficient to cause 
trouble to the criminal : “They declare that (the word) dauda (chastisement) 
is derived from chastening (damandt)) therefore he shall chasten who 
are unchastened". The meaning is, that so much punishment should 15 
be awarded by as much as there would be brought about a cessation of the 
particular trouble”. So also Manu^ : “After fully acquainting himself with 
the motive, the time, and the place, and after having considered the capacity 
(of the criminal), and the crime, one should cause punishment to be inflicted 
upon those who have incurred it’’. YSjnayalkya * also t “Having ascertained 20 
the guilt, the place, and the time, as also the capacity, the age, the act, and 
the means also, a punishment should be devised for those who have incurred 
a penalty.” There Manu ® gives an illustration: “Where any ordinary man 
would be fined a kdrshapana^ there the King shall be fined one thousand, 
this is the settled rule”. ‘Ordinary’ i.e. a poor man; “King” i.e. one endowed 25 
with affluence. Katyayana also “An offence for which a S'Mra becomes 
amenable to punishment under the law, for the same (offence) a double, and 
further double, shall fall upon the Kshatriya and the BrS-hmana ( respecti- 
vely). A S'Mra who has receded from asceticism and who intently practices 
iapa and homa, the King should punish’ that sinner with death, or should 30 
punish him with a double fine”. Brahaspati also : “A man who has incurred 
a capital punishment should be compelled to pay a hundred siimrnas ; for 
an offence punishable with amputation of a limb, a half ( of a hundred ) ; 
if punishable with prongs, half of that. Beating, fettering, as also 
disfiguring : this, indeed, is the punishment for a slave, not the punishment 35 
of a fine ; so says Brhaspati”. Narada ® also : “Fines, beginning with a 

1 Gh. XII. 52. 2 Qh. XI. 28. 3 Olz. Vin. 126, 

4 Achara 368, 5 Ch. VIII, 336. 6 Appendix at p. 231. 



^36 


Fines in terms of the Sdhasas 


kdJcini afe declared to amount to no less than one in<hh(i ; those tines ate 
called amounting to no less than a mdsha which amount to one hdr.-ikd- 
pana at the most Fines beginning with no less than a kdrshdpana, are 
■ those amounting to no less than £our kdrshdpanas ; or which begin with 
5 two, and end with eight, or begin with three and end with twelve ; those, 
however, which are called kdrshdpanas, all these are quadruppled.” The 
meaning o£ the words kdkinietc. have been pointed in the Chapter oia Ordeals. 

In this connection Katyayana : “Whatever fine has been determined 
with effort for any offence, it should be understood to be in (terms of) the 
10 panas, and its equivalent to be paid to the King ; where one-forth or half 
'o£ a mdsha has been prescribed, and where there is no particular mention, 
in such a case a mdsha should be taken (as prescribed). Where a fine 
has been expressed in (terras of) mdshas, then it should be understood to 
be in silver ; also where it is expressed in krshnalas, the same fine should 
15 be determined as stated before”. 

The rules about their quantity, as also their technical terms have been 
pointed out by Manu ^ : “Two hundred and fifty panas are declared (to 
be) the first ( or lower ) amercement ; five ( hundred ) should be known as 
the mean (middlemost), and one thousand as the highest.” This technology 
20 is to be followed in the case of first offences. In the case, however, of a 
repetition of the offences, say Yajnayalkya^ '• “One thousand and eighty 
panas is the highest amercement (DUama-Sdhasa) ; half of it is the middle 
( Madhyama Sdhasa ) ; half of that ( again ) is declared to be the lowest 
[ Adhama).” 

25 Therefore, whenever a fine is spoken of as the highest 

Page 128* amercement or the like, at all such places, should be 
taken the kdrshdpanas of that quantity or their 
equivalent in nishkas and the like. 

The penalty detailed in this manner is conducive of delight to all the 
30 people ; so says the Same Author *: “When applied according to the 
S&stras it gladdens the whole world, the Devas, the Asuras, and men ; but 
otherwise it produces wrath (through) the world”. Also the Same 
Author ® declares the censure for one who inflicts a penalty in disregard of 
the S'dsira, and also the praise for one ( who acts ) otherwise : “The un~ 
35 righteous punishment, destroys the heaven, fame, and all the world; a proper 
punishment, however, procures for the King, heaven, glory and victory”. 

1 See also Narada S. B. E. Vol, XXXIII. pp, 23^-232, 67-60. 

2 Ch. VIII. 138. 3 AoMra 366. ' 4 Achara 366. 6 Aoliara 367. 



l^urging of the offence by undergoing punishement. 

While those who have incurred a punishment become purged of their 
sins by that penalty, so says Narada ^ ; “Those men who have received 
punishment from the Kings for offences committed by them, proceed to 
heaven free from sin, like virtuous men who had performed meritorious 
acts”. Katyayana also •• “Purification is declared to be the remedy by 5 

those who know the principles of S'^^stra ; penance and punishment, with 
these, it is declared to be of two kinds”. 

Thus about Punishment. 

Now Retrial — Punarnyayalj 

There Narada ^ “ With women, at night, outside the town, in the 10 

innermost part of a house, with enemies, any transaction although com- 
pletely entered into, will be subject to a reconsideration.” The meaning is 
that any affair decided in regard to women, or with enemies, or in secret, is 
liable to be investigated again on account of a possibility of ignorance or 
partiality. 1 5 

In the same manner any cause decided under duress, or under 
the influence of passion, hatred, or the like, should be upset, and a fresh 
investigation should be started. To that effect also YajSavalkya^ : “Tran- 
sactions brought about by force or fraud should be upset.” The import is, 
that thereafter another transaction should be started. 20 

So also, similarly should be done in the case of an incapacity of (one 
of) the transacting parties; so says the Same Author : “A transaction 
entered into by a person (who is) intoxicated, or insane, or afflicated with 
disease, or by one in distress, or by a minor, or one frightened, or the like, 
will not be upheld, as also that entered into by one who has no connection.” 26 

By the expression Adi^ ‘ and the like ’, are included transactions 
directed by old men. Hence Manu ® : “ An agreement entered into by 

an intoxicated person, or one insane, or grievously disordered (in mind etc,), 
or one wholly dependant, or by an infant, or the aged, or such like 
others, as also by one who had no connection, is not valid.” ‘Who had no 30 
connection,’ i. e. who was unconnected with the plaintiff or the defendant. 
Narada ® also : “ That which is opposed to the interests of the town, or 

nation, as also that which is prohibited by the king, such a suit has been 

1 Appendix 48. 2 Intr. I. 43. 

3 Book II. 31. 4 Book II. 32. 6 Ch. VlII. 163, 

6 See 8, B. E. Vol XSXIII. quotations from Narada p. 237 § 10. 
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declared by those who know the law to be inadmissible.” Harita also : 
“That which has been prohibited by the king, or which by itself is opposed to 
the interests of the citizens, or of the whole kingdom, or of the constituent 
citizens of the state ; others also which are opposed to the interests of 
5 a town or village, or to the interests of the people in general ; all such 
suits are declared to be inadmissible.” Thus the conclusion to be deduced 
is that a transaction of this character even though completed and 
established should be upset, and another should be entered into. 

Page 129* 

Kalyayana ^ states the distinction between a completed {Tlri(a) and (that 
10 which is) established {AnuMshta) ’■ “A cause which was alleged to be 
untrue, (but) has been declared by the me nbers of the Court to be true is 
(known as) JAriia, Completed; while that similarly so declared from the state- 
ment of witnesses is (known as) Aniisishia, Established.” The’meaning is thati 
that which has been ascertained from the statements of witness is Anukishta, 
15 As for what has been stated by Manu^: “Whenever and wherever 
a cause has been completed and executed also, one should regard that aS 
(finally) established at law, and must not upset it,” that should be 
regarded as a general rule merely, and having an application to those which 
have been acquiesced in or where there is no other cause for a revision. 

20 Hence also Brhaspali states an exception to it ; “ Even though a 

cause has been definitely decided by the Kdas or the like, but wdnch does 
not create satisfaction, the king may set it on again, if after consideration, 
he finds it to be wrongly decided-” The meaning is, that if a party 
considers a trial to have been concluded illegally, even though it was 
25 decided by authorized persons, then a retrial should be held. 

In such a case, if it is proved that it was wrongly decided, Narada ^ 
states a penalty for those who decided the former cause : “ Where 

however, a cause has been (proved to have been) wi’ongly decided, the 
members of the Court shall be awarded a fine ; for indeed, 

30 without punishment no one sticks to a proper path ® .” This, 

1 Dr. Jolly translates “opposed to the interest of eminent persons." 

2 Qited by Nandana on Mann IX. 233. and Medhatitbi and Kullnka 

interprets these aS cases properly decided by the King’s Courts; while. Sarvajna Narayana 
puts it as ‘orders passed by the former kings’. Naudana cites Katyayana and also 
follows it. See also Asahaya on Narada Intr. I. 65 ( p. 22 8. & E. Vol. XXXIII. ) 

3 Ch. IX. 233. 4 Oh. VI. 6. 6 Intr. I. 66. 

' 6 I Dr. Jolly translates “Because nobody 

certainly can act as a judge without incurring the risk of being punished (eventually).’’ 
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penalty for the members o£ the Coart only, should be understood to be 
where the successful party had not been instrumental in the (making of 
the) decision ; if he was instrumental, then in that case a penalty should 
be for him also. So also Brhaspati : ' “ After having considered the 

matter in common with many Br&hmanaa well versed in the SS.stra, he 5 
should punish along with 'the successful party, the members of the court who 
had beendound (to be) guilty." The infliction of a penalty along with the 
successful party will be only in the manner stated in the chapter on the 
penalty for the members of the Court ; so says YajSavalkya : ^ Having, 
however, decided again those causes which were wrongly decided, the iQ 
members of the Court along with the (then) successful party, should be 
fined double the amount in dispute.” ‘ Wrongly decided’, i.e. owing to 
the fault of tiie members of the Court along with the successful party. 

Where, however, the wrong decision was owing to the fault of the 
witnesses, then the witnesses only should be punished in accordance with 15 
the rules stated iu the chapter on the punishment for witnesses ; not the 
successful party, nor even the members of the Court ; but when, moreover, 
through the fault of the successful party and the witnesses, then 
these only should be punished, and not the members of the Court ; 
this is the import. 20 

In this manner a retrial on account only of dissatisfaction should be 
ordered when the decision under consideration is (only) a semblance * of 
justice. When the decision was properly given, then says Narada : '* “'If a 
man is of opinion that the suit had been decided and execution ordered in 
a way contrary to justice, he may have the cause tried once more, provided 25 
he should pay twice the amount as a fine.” ‘ Contrary to justice ’ i. e. 
decided iu contradiction of the principles of law and justice ; meaning that 
the party audaciously thinks so, although it was properly decided. 

Here, by reason of the improbability of a cause being decided wrongly, 
another decision in the fresh trial also should have a fine undertaken by the 30 
pafty defeated in the former suit ; so says Yajnavalkya : ^ “He who thinks 
that he was not defeated even though he was defeated in due course of 
law, if such a person is defeated again, when coming up again and should 
be made to pay a double (amount as) fine.” In this manner a rehearing is 

1 Oh. VI. 6, 2 Book II. 305. 

3 UH;. a aomblanca, 'aa illusory appearanoe of justice’. 

4 Intr. I, 65. 5 Book II. 306, 
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coupled with a line, the authorit}' being in the king alone in a Court 
consisting of the King. 

In a court without the King, however, the rehearing should be done 
without a penalty, the laying of a penalty having to be done by the king 
5 alone, the second Court must be higher than the first court. 

The relative superiority of the members of the Court as deciding 
authorities has been pointed out in the Chapter ^ on the ‘Deciding 
authorities’. If, however, a doubt is raised that a decision in a King’s 
Court was wrongly decided, the rehearing of it shall be in another Court 
10 with a superior king. So also Another Smrli : “ What has been decided 

•by a king against the principles of law, through ignorance, that also being 
unjustly decided, should be submitted again for a decision.” 

As for what has been stated by Pitamaha : “ When a cause has been 

decided by (the members of a) village, one should go to the town ; for a 
15 cause decided by a Court, however, to the King ; when 

Page 130* decided by the King, even if wrongly decided, there 
is no re-opening of it,” that has a reference where a 
court of a jurisdiction superior to the first court is not available. 

Where, however, a party has been defeated by his own statement, there 
20 cannot be a rehearing even if a superior Court is available ; so says Narada 
‘Of those who have lost their cause on account of witnesses or members of 
the Court, and it is attacked (as faulty), there may be a fresh trial; for those 
however, who have been defeated by their own statements, the procedure 
of a new trial has not been stated.” The meaning is that those who have 
25 been defeated owing to the statements of witnesses, or on account of the 
action of the members of the Court themselves, a retrial of the cause may 
take place Avhen the first decision is attacked. The use of the word 
‘members of the Court’ is iuclusiv e (by implication) also of the ministers 
and the like. Hence also Manu : ^ Whether it be a Minister, or the 
Chief Judge, whoever decides a cause wrongly, that the King should try 
himself, and lJso fine him a thousand.” 

Thus (ends) the ( Chapter on) Re-hearing. 


35 


Now the Rescission of transactions — Krtanivartanam. 

There Manu ‘ : ‘‘A fraudulent mortgage or sale, a fraudulent gift or 

acceptance, and (any other transaction) where he detects fraud, all that, 


^ Ink fj, 40, 3 Oh. TX, 234. 4 Oh, yjll, 
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one ^liouUl rescind”. Yoga, ‘ aainisitioii ’ i. e. contact with another’s 
property, by taking it into one’s possession as a friendly loan, even though 
without a desire to acquire it as one’s own; Adhamanam^ ‘mortgaging’, f.e. 
creating a charge ; by means of possession creating a charge. In this 
manner should the (compound word) ‘fraudulent sale’ be dissolved. 5 

Yama also: “Whatever had been donated under duress, or held in posse- 
ssion by force, as also caused to be put down in writing, all transactions 
brought aborit by force must indeed be upset, so said Manu”, Katyayana 
also : “By an intoxicated person, or by a lunatic, or under a different 
intention, whatever had been donated, or transacted, that can never be 10 

(regarded as) reliable’’. Narada^ also: “Whatever a minor transacts, 
as also one who is not independent, those men who are well versed in ’ 
S'tlsLra declare that as not done in (the eye of the) law’’. 

The minor, and a person not independent, have also been explained 
by the Same Author ^ - “Like those in the womb may be regarded a 15 

child until the eighth year ; a minor, until (he has attained) the sixteenth 
year, and he is then also called Poganda. After that (period), he is 
( regarded as ) capable of understanding the transactions and as 
independent, if there be no father.” 

By this it comes to have been stated as of course, that one 
who has a father (living) la not independent. It has been so stated by 
Sahkha and Likhita : “ Not independent are those whose father 

is living. ’ The use of the word father is intended to indicate the mother 
also/ Hence also Narada '■ ^ “ While they are living, he can never be 
(regarded as) independent, though he may have reached a mature old 25 

age.” ‘ While they are living ’ i. e. the mother and the father. “ Of the 
two (parents) even, the father has greater authority, because the seed has 
been declared to have pre-eminence ; in the absence of the owner of the 
seed, the mother ; while in her absence, the eldest born,’’ thus having been 
stated by the Same Author ® immediately after. 3 q 

By this it comes to be stated that one who has an elder (brother) is 
also not independent. The Same Author * says that it is not that only he is 

1 Oh. I. 39. 2 Oh. I. 36-36 

3 With this may bo compared the riilo of Roman Law, under which 
when the child was a mere baby, and could not speak or andeistand the forms he was 
iiifiiiiii, jiroxmtis. After eight ho was considered to have intellectus-, and was paiertate 
pro^cmns^ but not as having attained Judioiim i. e. capacity to decide. Bee algo 
Asnhaya on this verse. 

4 Oh. I. 36. 5 Ch. 1.37, 6 Oh. I. 38, 
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not independent who has a father, or a mother or an elder (but also) “Not 
independent are -women, sons, slaves, and the followers.” ‘The followers’ 
i. e. (those who are) dependent (upon him) for their maintenance. 

Har'ita says that in (regard to) particular transactions women have 
5 no independence : “In regard to a donation, or in regal’d to money, 

and in regard to a religious charity in particular, 
Page 131* whether for acceptance or alienation, never shall a 
womaia have independence.” Narada''- states others 
who are not independent : “All the subjects (people) are not independent, 
10 the ruler of the land is independent ; not independent has been declared 
a pupil, while independence exists in the preceptor.” 

Here, the discussion about independent persons is with a view to 
point out that a transaction entered into by one not independent is to be 
upset by him ( i. e. the independent person ) only ; hence also Katyayana : 
15 “A transaction entered into by one who is not independent, his master 
should get rescinded ; the other party must not quarrel with the ^ master, 
except in transactions entered into by the affrighted, or the intoxicated ”. 
The import is, that as the king alone has jurisdiction in regard to transac- 
tions entered into by the affrighted, or the intoxicated, a dispute started 
20" by the other party against the master of the affrighted or the intoxicated 
who has upset it, is not absolutely improper. 

Narada ® however states an exception, at times, to the upsetting of a 
transaction entered into by one who is not independent : “ These transac- 

tions themselves are valid if the master ratified, or a son in the absence of 
25 the husband, or the wife in the absence of the husband or the son. In the 
same way, a transaction entered into by a slave is declared not to be valid, 
excepting under the master’s sanction ; a slave is not master of himself. 
Also a transaction entered into by a son if it has been without the father’s 
desire, that also is declared Invalid; a 3lave,.a son also, these two are equal”. 
30 The meaning is that the rescision of a transaction entered into by a 
person who is not independent may be made in a case where there is an 
absence of the consent of those who are independent. ' 

Katyayana also : “ Never do the gift, mortgage, or sale of fields, 
houses, or slaves made by those who are not independent attain validity 
35 if they are not approved of ”. If, however, approved, they attain validity; 
so says the same author : “All these are certainly competent for the sale 

1 Oh. 1. 3S. 2 on page 131, ]. 4 for road 

3 Oh. I. 27, 29, 30. 
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and purchase o£ articles o£ merchandise, i£ indeed they make these 
transactions with consent”. In the same way, in regard to the sale etc. of 
land etc.} brothers etc. appointed by an independent person, although 
themselvs not independent, may have authority ; so says the same Author : 

“ In the same way are a brother, a brother’s son, or a son, iir regard 5 
to transactions about land etc. i£ they are permitted by a senior (member) 
going (abroad) Permitted i. e. appointed. 

To that effect also Brhaspati : ^ “ One appointed by his master to 
look after the income, expenditure, and preservation of his property, and 
after the loans, village, and trade, is called an appointed manager. What- 10 
ever has been transacted by him is valid whether relating to receipts,* 
non-receipt, expenses or income, and whether it may have been transacted 
at home or abroad. The master must not annul such transactions as 
these Katyayana also says that the master must not rescind a transac- 
tion entered into by an appointed agent : “ One, however, who has been 5^5 
appointed to a business, in that matter he is indeed the master ; his master 
cannot falsify anything made by him ”. 

Similarly, even in the absence of consent or appointment, anything 
done by one not independed for the purpose of the family maintenance, 
the one (who is) independent must not falsify ; so says Manu ^ : “Should 20 
even a p^i'son wholly dependent make a contract for the dehoof of the 
family, the master of the house, whether in his own country or abroad, 
must not rescind it”. 

The same rule should be observed (in regard to acts) for removing 
adversity; so alsoNarada''' : “The sages declai'e that the transactions entered £5 
into by women are invalid, except in adversity”. The use of the word 
‘woman’ is indicatiwe, by implication, of those who are not independent. 
Thus, moreover, the implied meaning is to be deduced that in (times of) 
adversity, even the transactions of those who are not independent are valid. 

In this connection, the Same Aulhoi, states by way of pointing out an 
exception ; “ Especially the gift, hypothecation or sale 

Page 132 * of a house or ffeld-" The meaning is that the gift* 
mortgage, or sale of a house or land if made by one 
not independent are not (regarded as) valid. So has been explained in the 
commentary on it. 35 


1 Dr. Jolly, it appears roads nan. 
g . gh. VI. T-8, 3 Oh. Vin. 167. 


4 Oh, 1. §6, 
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Likewise, even by one who is iiidepeiKlent, Ijut who is like a 
dependent, a transaction made does not become valid ; so says Narada : ^ 
“That also which an independent person does, who has lost control over his 
actions, is declared an invalid transaction, on account of liis want of 
5 independence.” 

The independents also have been described by the Same Author ; ^ 

“ Three persons are independent in this world ; a king, the Acharya, and 
among all the varnas, a householder in his own house when in this normal 
condition ; (real) ^ independence, however, belongs to the eldest ; the 
10 (right of) seniority is made up of both capacity and age.” 

By saying 'a householder’ (masculine) yrhi, the Author points out 
that there is no independence for the lady of ‘the house’ ( grliim ). 
Therefore, although an absence ^ of independence has been stated to be 
for one who has a mother, still (from that) no independence for the mother 
-is should be inferred. Therefore also the validity of a transaction entered into 
by a husbaudless woman, has been stated to be (established) only by the 
consent of the sons or others. 

The meaning of the expression Prabiim tjala ‘ in his normal 
condition,’ has been expounded by the Same Author : ® “Those are declared 
20 to have lost control over their actions (aprahimjahVi) who are actuated 
by love or anger, or tormented (by an illness), or oppressed by fear or 
misfortune, or biassed by friendship or hatred.” 

A transaction such as the sale of a sou or the like is not regarded as , 
valid even though made by an independent person in possession of his normal t 
25 faculties ; as in that respect he has no independence ; so says Kalyayana : 

The subjection of the sou, or of the son and the wife, is only 
in regard to the right (of the father or husband) to command, but in regard 
to sale as well as a gift also, there is no (poiver of) control of the father 
over the son.” Therefore, the import is that a transaction such as the 
30 sale of a son or the like, even though made by one who is independent and 
in possession of his normal faculty, should be rescinded. This has a 
'reference to one who has (only) one son ; this (subject) we will discuss in 
the Title ^Non-delivery of what was given.’ 

Therefore in regard to transactions of sale or the like, although made 
35 several times, or made by one, or made in regard to one object, as also in 

1 Ch. I. 40. 2 Gh. I. 32. 3 Gh I. 31. (2), 

4 on page 132 1. 7 for read ete. 

5- fib., I. 41. 



By reriard /o tlw order in the peiiode. 


;i45 


regard to a re-sale also, a re-sale, or the like, by reason of the absence of 
the power to control does not (finally) hold good ; so says Yajnavalkya : ^ 

“ In all civil disputes regarding property, evidence adduced in gupjjort of 
a later transaction preponderates. In the case of a pledge, a gift, and a 
sale, however, evidence in support of the prior transaction preponderates.” 5 
Therefore, the import is tliat a transaction of a later date and the like ' 
should be upset. 

Thus ends the chapter on Rescission of Transactions. 


Nowsome lex's mfir ding the of Minors and — Baladlianavishayani-. 

There Mann “ The king shall protect the inherited (and other) pQ 
jjroperty of a minor, until he has returned ^ home (from his teacher’s 
house), or until he has passed (the age of) minority.” ' Property of a 
minor,’ i. e. of the minor’s ownership ; ‘ inherited property,’ i. e., 
any property : This has a reference to where there is no relative in 
existence. That the use of the word ‘ Minor-,’ is intended to indicate (any) 15 
one who is not competent to protect his own property, the Same Author ‘ 
proceeds to state clearly : “ In like manner care should be taken of (the 
property of) barren women, of a sonless woman, of those whose family has 
'become extinct, of wives and widows faithful to their lords, and of women 
afflicted with disease.” ‘ Barren,’ i. e. sterile ; ‘sonless women,’ i. e. whose 
, sons are not living ; ‘ whose family has become extinct,’ i. e. who have no 
one on their side. 

The Same Author states the penalty for those who deprive barren 
women and like others of their property: “While these are living, 
if any of their relatives appropriate their property, a righteous king 25 

must punish these like thieves.” 

Of one also who although he is competent to protect his property? 
still owing to want of knowledge of its location or similar cause, his pro- 
perty has been discovered by another and reported to the king, the sam p 
should be announced to the people's assembly and kepi 

Page 133^ under the protection of the king ; so says Gautama''’; 

‘‘After having found lost property whose owner is not 

1 Book 11. 23. 2 Ch. Vni. 27, 

3 is the uoromoiiy perEotmod when the cellbato atudont returns home 
after completing hia course of aUidios at the Asraina of the Aoliarya. 

4 Oh. VI11.28. 5 Ch.YlIl. 20. 0 Dh, S. Ch. X, .35. 37. 
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(known), they (the finders) should announce it to the king (36). The 
king shall cause it to be proclaimed, and it shall be guarded (by him) for 
a year.” 

As to what has been said by Manu ^ : “Property, the owner of which 
5 has disappeared, the king shall cause to be kept as a deposit for three 
years,” that has a reference to an owner who is probably in a far 
distant country. 

The deposit, moreover, should be made by the king without an 
intention of mixing it with his own property. To that effect (says) 
10 also the Same Author:^ “ Lost property found, when its owner is 
'not known, shall remain with specially appointed officers ; if any one takes 
it, the king shall cause these tobeslainby an elephant as thieves,” Property 
which has been lost to the owner, and which has been found by another 
is (called) ‘ lost property.’ ‘By an elephant’ i. e, by a trunked elephant. 

15 YajSavalkya ^ states the rule about property lost to the owner and 
found (by another): “ Lost property when (subsequently) recovered 
should be given by the king to the owner.” The owner also should 
establish his ownership and (then) take it. So says Manu: “He who 

says, ‘ This belongs to me,’ must be examined according the .rules ; if he 
20 accurately describes the shape, and the number etc,, he (proves himself) as 
the owner, (and) is entitled to (receive) that property.” The meaning is 
that the person who says ‘ it is mine,’ such a one when questioned by the 
king’s officers as to at what place, at what time, of what colour, how. 
deposited, of what number, of what measure was it lost, gives replies as to 
25 the same kind of deposit, and the like other details, he may take away that 
property. On a discrepancy, however, he will not be proved to be the 
owner, and will not be entitled ; this is the import. 

On the other hand, for his attempting to wrongfully obtain the 
possession of another’s property, he shall be liable to a punishment, 
3 Q so says the Same Author : “ But if he does not really know the time 

and the place where it was lost, its colour, shape, and size, he deserves to 
be punished with a fine erpial (in value) to it.” Not knowing ^ the 
facts, and (therefore making inconsistent statements ; ‘ equal to it,’ i e. 
equal to the lost property. 


1 Oh. VIII, 30. 2 Ch. vm. 32. 3 Book II. 33. 

4 Ch. VIII. 31. 5 Ch. Vin. 32. 

6 |Iere tjiere is a puatake.in the print ; for read 
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Even one who gives consistent replies, everyone must take the lost 
property and recovered before (the expiry of) one year only. So says 
Yajnavalkya : ^ “A thing 'which was lost or stolen', and which was re- 
covered by the custom officers or by the local watchman, the owner may 
take away within one year; (and) after it, the king.” In regard to an owner, 6 
however, who is at a far distant place, Manu ^ says : “ Within the period 

of three years the owner may take it away ; after that, the king may 
take.’’ 

Indeed, this statement that ‘ the king may take ’ is contradictory to 

Ak Objection prohibiting the appropriation of another’s lo 

property- (The answer is) yes ; and therefore it is, that , 
the meaning of this should be understood to be that from a separate place, 

The Answer where it was deposited, the king should take it to his 
own place. Therefore, moreover, even if the o'wner 
turns up after the time limit has expired, lost property recovered should 15 
certainly be given to the owner, if it has been duly established (to be his) 
by regard to its form, number etc. 

But on the other hand, the king should recover some money from 
him for the fault of transgressing the limit. To that effect also the Same 
Author : ^ “ Now, the king may take one sixth part from the property 20 

lost and recovered, or a tenth, or a twelfth, bearing in mind the rule of 
good men.” By the word ‘ now,’ atha, is expressed the interval of time 
of the appearance of the owner after the lapse of the prescribed limit. The 
rule of adjustment to be understood should be that, if the delay be far too 
much, a sixth part, but if not far too much, the tenth part, and in the 25 
absence of any delay, a twelfth part should be taken. 

As to what has been stated by Gautama : * “ Afterwards to the 

finder, one-fourth, to the king the remainder,” that rule should be observed 
in the case of an owner who has transgressed the limit, and where it has 
been determined that he has perished. If, however, the owner be living, 30 
then it is clear from this very text that the fourth part of the king’s 
portion goes to the finder. 

As to what has been stated by Yajnavalkya t ^ “In the case of a beast 
with a single hoof, (the owner) should pay four pams, five for men, and 
two each for a buffalo, a camel, or a cow, and a fourth each for a goat or 35 
a sheep,” that has been stated by some commentators as a special rule in 


1 Book n. 173. 
4 Oh. IX. S8. 


2 Oh. YHI. 30. 


3 Oh.Vni. 33. 
5 Book n. 174. 
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regard to animals with a single hooE and the like, and in inodilication ol; 
the rule stated by Manu regarding the recovering of a sixth share or the 
like. By others, however, it has been stated to be by way of laying dowm 
a rule of payment to the finder in the case of single-hoofed animals and 
5 the like. 

Page 13d* 

In I’egard to a treasure-trove lost and recovered, Manu ^ states a 
special rule : “ From that man who shall truly say with respect to a 

treasure-trove, ‘ this belongs to me,’ the king may take one-sixth, or a one- 
t-welEth part, but if he falsely says so, he shall be lined in one-eighth of 
10 ‘the property.” The meaning is (when he says) ‘it is mine, since it had 
been deposited by me or my ancestors,’ this he should establish by facts 
as true, such as by means of the evidence consistent with its form, 
number etc. 

Here, the rule of adjustment should be understood to be that when 
15 the owner is devoid of any qualifications, he should take a one-sixth, but 
when he is duly qualified, one twelfth ; likewise, when, however, the owner 
of the treasure is a learned BrUhmana, nothing whatever should be given to 
the king ; so says the Same Author : ^ “ AVlien, however, a learned 
Brkhmana finds a treasure deposited before, he may even take it in ei\tirety; 
go for, indeed, he is the master of the whole.” ‘ Deposited before,’ L e, 
deposited by his father or the like. 

The use of the word ‘learned’ is indicative of the six ^ ( kinds of ) 
privileges also. Hence also Vasishtha * “If a Brfihmana finds it, (then, 
if be be observing the six-fold duties, he may take the whole”. ‘Six-fold 
25 duties^ L s. offering a sacrifice etc. 

As to what, moreover, has been stated by Manu ^ : “The King 
obtains one half of ancient hoards and metals (found) in the ground, by 
reason of (his giving.) protection, ( and ) indeed (because) he is the lord of 
the soil”, that has a reference to the treasure found by a Brfthmana of the 
gQ aforestated qualifications, where no memory of the owner is available, 
since the word ‘ancient’ has been used. 


1 Qh. YIII. .So- 36, 

2 Oh. VIII, 37. 

3 The aro STSTT'TSr, jtsts’, itISTst, and ir^STg-. 

'4 Dh. S. Gh. III. 13. 

6 OLTni. 39. 
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As for Avhat has been stated by Vasishtha ^ : “When one happens to 
find a treasure, (the owner of which is) not known, the King should take 
that, after giving a sixth part to the finder”, that has a reference to a 
finder devoid of the aforestated qualifications. Hence also YSjnavalkya ^ : 

“If a treasnretrove is found by any other, the King should take a sixth 5 
part : if, however, the informarion is not given (by the finder), and he is 
found out, the finder should be made to pay a fine”. The meaning of the 
first half is that the King should take a one-sixih part from a finder of a 
treasure who is other than a Br&hmana duly qualified by learning and by 
the performance of the six’-fold duties ; the meaning of the latter ^ half is' 10 
that from the man who attempted to cheat in regard to the found treasure 
the entire treasure should be taken, and a fine also according in his 
capacity. 

Manu states a rule when the King himself is the finder : “When 
the King finds a treasure of gold cancealed in the ground, let him give one 15 
half to Br^hmanas, and place the other half in his treasury.” If, however, 
the treasure be his own, “he should place it in its entirety in his treasury” 
since Gautama ® has stated : “A treasure-trove is the King’s property.” 

As regards property taken away by robbers, (a rule) has been stated 
by the Same Author * himself ; “Having recovered property stolen by the 20 
thieves, he shall return it to the owners or he should pay (its value) out of 
his treasury”. When he is unable to comply with the first alternative, 
(then) is the second alternative. As says Vyasa : “When, however, a King 
is unable to restore property taken away by robbers, that, indeed, should 
be paid from his own treasury by a King who is unable (to restore. )" 25 

Thus the texts relating to the property of njinors and the like. 


After having peached the beautiful crescent light of Deva sprung 
from Kesaya the Spn, the peaceful leader of tlje Uyice-born, majy the 
people (be able fo) fo do all the proceedings at law jn peace. 

Thus is concUided the First Part fn the Vyayaharu K^n(^ of the 30 
Smrtichandrika’ composed by yfijiuka DevanijabhaHa the Somaytiji ; the 
eon of Kosavaditya Bn?^tlopadhyaya, the accomplished scholar inalUores, 

1 Db.^Gh.m. lil. 8 Book 11. 88. 

3 The to Interpreted It diflerently, See p. 768, 11, 19-.18, 

4 ©li. TUI, 88, 8 m, S, Gh, %, 48 , 6 331}, B, Qk. %< 46 - 4 ?, 
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In this part the rollowin^ is the list of contents in successive order : 
(1) Consideration of the nature of Vyavahitra (2) Coiisidei'ation of the 
eighteen titles. (3) Divisions of Vyavahslra. (4) Determination of 
the (lecidiiig authority. (5) The law Court (G) The law regarding 
5 Trials (7) Law of Arrest (8) ComnienGemeut of the proceedings at Law 
(9) The Plaint, the Answer, and the subject under dispute (10) The 
Part relating to the burden of proof, evidence, documents. (11) Test of 
docpments. (12) Discussion of the law of possession. (13) Characteristics 
.of witnesses (14) Kinds of witnesses. (15) Persons incompetent 

10 to be witnesses, and their varieties. (16) The exhibition of 

witnesses. (17) Testing of Witnesses, (18) The laAV regarding the 
charging of witnesses. (19) The rule regarding the questioning 
of witnesses. (20) T'he examination of witnesses, (21) Rule 

regarding the deposition of Witnesses. (22) Texts relating to 
15 witnesses (23) Where witnesses are not necessary. (24) Consideration 
about ordeals (25) Texts bearing on petty and serious charges 
(26) Adjustment of ordeals by regard to the amount (27) Ordeals by 
regard to the Caste of the disputants. (28) Ordeals according to 
the seasons (29) Places for ordeals (30) Preparation of the balance 
2 Q (31) Law common to all the ordeals (32) Putting up the balance. 
(33) Procedure regarding fire. (34) Rule about Kosa (35) Rule about rice. 
(36) About Heated ?/ids/irt (37) About the ploughshare (38) About 
Dharma (39) Procedure about the decision &c. (40) About punishment 
(41) Retrial. (42) Review' (43) About the property of minors. 

Thus in the Smrticliandrika in the Vyavaharakanda in its First Part, the 
list of Contents in order, is finshed. 
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